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On July 30, 2014, Industrial Energy Users-Ohio (“IEU-Ohio”), the Office of the Ohio Consumers’ Counsel (“OCC”), the Ohio Energy Group (“OEG”), and Ohio Partners for Affordable Energy (“OPAE”) (collectively, “Joint Movants”) filed a motion seeking a stay (“Motion to Stay”) of the order of the Public Utilities Commission of Ohio (“Commission”) authorizing the Dayton Power and Light Company (“DP&L”) to bill and collect a nonbypassable charge, the Service Stability Rider (“SSR”).  In the alternative, Joint Movants requested that the Commission order that the amounts be collected by DP&L subject to refund.  The Joint Movants seek the requested relief to protect customers from paying rates that are unjust, unreasonable, and unlawful.
As the Joint Movants demonstrated, the Commission should grant the stay because the Joint Movants are likely to prevail in their challenge of the authorization of the order, failure to grant relief will irreparably harm customers, the requested relief will not injure DP&L or can be fashioned in such a way as to prevent injury to DP&L, and the public interest supports the grant of relief.[footnoteRef:1] [1:  Motion to Stay at 3-8.] 

	On August 14, 2014, DP&L filed a memorandum opposing the Motion to Stay.[footnoteRef:2]  In its Memorandum Contra, DP&L asserts that the Commission should permit DP&L to continue to collect the unlawful SSR charges because the Commission rejected a request for stay in an unrelated case,[footnoteRef:3] that the Commission lacks authority to issue a stay,[footnoteRef:4] and that the requested relief is improper because DP&L will suffer if it does not extract additional above-market revenue from customers for its generation-related resources.[footnoteRef:5]   [2:  The Dayton Power and Light Company’s Memorandum in Opposition to the Joint Motion for Stay to Prevent DP&L from Charging Customers the Service Stability Rider While Appeals Are Pending or, in the Alternative, Motion to Make DP&Ls Rates for Charging the Service Stability Rider Costs to Customers Subject to Refund Pending the Outcome of the Rehearing and any Appeals by Industrial Energy Users-Ohio, Office of the Ohio Consumers’ Counsel, Ohio Energy Group and Ohio Partners for Affordable Energy (Aug. 14, 2014) (“Memorandum Contra”)]  [3:  Memorandum Contra at 4-5.]  [4:  Id. at 5-7.]  [5:  Id. at 7-12.] 

	Because DP&L’s arguments are without merit, the Commission should grant the Motion to Stay or in the alternative order that the SSR be collected subject to refund.  Doing so would protect customers from the irreparable harm that comes from the fact that rates once collected will not likely be refunded, even if the rates are later found to be unlawful or unreasonable.
[bookmark: _Toc396231441][bookmark: _Toc396288898][bookmark: _Toc396289215][bookmark: _Toc396386460]ARGUMENT
[bookmark: _Toc396231442][bookmark: _Toc396288899][bookmark: _Toc396289216][bookmark: _Toc396386461]The Commission’s rejection of a request to collect rates subject to refund earlier this year in an unrelated case should not preclude the Commission from ordering rates to be collected subject to refund in this proceeding to protect customers
	Initially, DP&L argues that the Commission should deny the Motion to Stay because earlier this year it rejected a request by OCC and others to collect rates subject to refund in the Duke Energy Ohio, Inc. (“Duke) Gas Rate case, Case No. 12-1685-GA-AIR.  In that case, the Commission ruled against a motion requesting an order directing Duke to collect manufactured gas plant-related charges (“MGP”) through Rider MGP subject to refund.[footnoteRef:6]  DP&L’s reliance on this case as a basis for the Commission to deny the Motion to Stay is unwarranted because the Supreme Court of Ohio (“Court”) subsequently ordered that collection of Rider MGP be stayed, initially without ordering the posting of a bond.[footnoteRef:7]  If the cases are “remarkably similar,” as DP&L alleges,[footnoteRef:8] the Commission should follow the precedent on the merits of the request for a stay provided by the Court and grant the stay to protect consumers while this matter proceeds through the appeals process. [6:  Memorandum Contra at 5, citing In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in its Natural Gas Distribution Rates, Case Nos. 12-1685-GA-AIR, et al., Entry at ¶9 (Feb. 19, 2014).  ]  [7:  In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in its Natural Gas Distribution Rates, S. Ct. Case No. 2014-0328, Entry (May 14, 2014).]  [8:  Memorandum Contra at 1.] 

Further, the merits of the Motion to Stay demonstrate that the Commission should grant the stay.  As discussed in the Motion to Stay and additionally below, the Joint Movants have demonstrated grounds for an order staying the authorization of the SSR or its collection subject to refund.  If the Commission does not grant the motion, customers will once again suffer the “unfair” outcome resulting from this Commission’s application of the Court-fashioned no refund rule.[footnoteRef:9]  As Justice recently noted noted, parties must seek to stay an order on “the front end in order to prevent unreasonable fees from being collected.  Otherwise customers cannot achieve a real remedy.”[footnoteRef:10]  If the Commission again refuses to grant a stay or order the SSR to be billed and collected subject to refund, customers will once again be without a real remedy unless the Court once again is asked to intervene and grants a stay.   [9:  In re Columbus Southern Power Co., 138 Ohio St. 3d 448, 462 (2014).  ]  [10:  In the Matter of the Application of Duke Energy Ohio Inc., for an Increase in its Natural Gas Distribution Rates, S. Ct. Case No. 2014-0328, Entry (July 29, 2014) (Pfeiffer, J., dissenting).  ] 

Further, the Commission should grant the motion that the SSR be collected subject to refund because it has represented to the Court that a rider such as the SSR is subject to annual reconciliation.  As the Commission stated on August 15, 2014 in a brief filed in the Duke MGP Appeal, a rider, as opposed to charges collected under base distribution rates, is subject to reconciliation, and accordingly the Court-fashioned no-refund rule does not apply.[footnoteRef:11]  Because the no-refund rule does not apply, revenue collected under the rider is subject to reconciliation for any amounts unlawfully charged customers.[footnoteRef:12]  Because a charge such as the SSR is subject to reconciliation, DP&L cannot suffer any injury if the Commission orders that the SSR revenue be collected subject to refund: amounts unlawfully collected must be ordered returned to customers through a reconciliation process.  (In the alternative, the Joint Movants are requesting the stay if the Commission correctly concludes that a stay better protects customers from billing and collection of the unlawful and unreasonable rider while this matter is being reviewed.) [11:  In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in its Natural Gas Distribution Rates, S. Ct. 14-0328, Brief Regarding Bond Requirements Submitted on Behalf of Appellee, the Public Utilities Commission of Ohio at 3 & 8 (Aug. 15, 2014).]  [12:  In the Matter of the Fuel Adjustment Clauses of Columbus Southern Power Company and Ohio Power Company, Case No. 09-872-EL-FAC, et al., Opinion and Order at 13-14 (Jan. 23, 2012).] 

As outlined in the Motion to Stay, a just process is available if the authorization of the SSR is stayed or if rates are collected subject to refund.  As discussed below, the Commission has repeatedly issued stays of its procedural and rate setting orders to maintain the status quo.  Likewise, the Commission has ordered the billing and collection subject to refund as in its recent case regarding the unlawful provider of last resort charge during the remand phase of Ohio Power Company’s (“AEP-Ohio”) electric security plan (“ESP”) proceeding, Case No. 08-917-EL-SSO.  It did so after finding that collecting the rates subject to refund, pending the outcome of the remand proceeding, was “the most reasonable means to facilitate a just process for AEP-Ohio customers and the Companies and avoid rate volatility for some customers.”[footnoteRef:13]   [13:  In the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assets, Case Nos. 08-917-EL-SSO, et al., Entry at ¶10 (May 25, 2011).  The Commission has ordered rates collected subject to refund in other cases as well.  See, e.g., In the Matter of the Application of Columbus & Southern Ohio Electric Company for Authority to Amend and Increase Certain of its Rates and Charges for Electric Service, Amend Certain Terms and Conditions of Service and Revise its Depreciation Accrual Rates and Reserves, Case No. 81-1058-EL-AIR, Entry (Nov. 17, 1982); In the Matter of the Commission’s Investigation of the Current Rates, Revenues, Rate Base, and Rate of Return of the Ohio Utilities Company, Case No. 77-1073-WS-COI, Entry at 2 (June 7, 1978).] 

Based on applicable Commission and Court precedent, therefore, the Commission should issue an order staying the authorization of the SSR or ordering that the SSR be collected subject to refund pending the outcome of an appeal(s) at the Court because either is a reasonable means to facilitate a just process for both DP&L and its customers.  
[bookmark: _Toc396231443][bookmark: _Toc396288900][bookmark: _Toc396289217][bookmark: _Toc396386462]The Commission has authority to issue stays of its orders; it should do so here to protect customers from paying rates that are unjust and unreasonable
	DP&L further claims that the Commission has no authority to issue stays of its final orders.  In support of this claim, DP&L incorrectly cites one Ohio Supreme Court case and advances a statutory argument that the Commission will unlawfully invade the jurisdiction of the Court if it grants the motion for a stay.[footnoteRef:14]  Its argument that the Commission lacks authority ignores long-standing Commission practice.  Further, the “authority” it relies upon is obiter dictum and does not support its contention that the Commission lacks authority to issue a stay.  Finally, DP&L’s assertion that a stay will invade the Court’s jurisdiction is factually and legally incorrect. [14:  Memorandum Contra at 5-7.] 

	The Commission has consistently found that it has the authority to issue stays of its orders.[footnoteRef:15]  (DP&L itself has not objected to a request for a stay of proceedings while the parties reduced an agreement to writing.[footnoteRef:16])  The orders stayed by the Commission include the substantive outcomes of its orders while review of the Commission’s order is pending.  For example, the Commission stayed an order that Ohio Power Company refund amounts to customers by way of a reconciliation adjustment while the utility’s application for rehearing was pending.[footnoteRef:17]  Likewise, the Commission has stayed execution of its orders to cease and desist violations of transportation regulations.[footnoteRef:18]  More recently, the Commission has issued a stay of its order concerning the terms of an interconnection agreement between Verizon and United Telephone Company of Ohio while it considered an application for rehearing.[footnoteRef:19]  Based on this long history of Commission orders granting stays, DP&L’s assertion that the Commission lacks authority to stay its orders is meritless. [15:  See, e.g., In the Matter of the Complaint of Arthur C. Risley v. CSX Transp., Inc., 2010 WL 148957 (Ohio Pub. Util. Comm’n of Ohio Jan. 1, 2010) (staying proceedings on complaint alleging improper actions by CSX).]  [16:  In the Matter of the Application of the Dayton Power and Light Company for Authority to Amend its Filed Tariffs to Increase the Rates and Charges for Gas Service, Case No. 91-415-GA-AIR, Entry (Dec. 30, 1991).]  [17:  In the Matter of the Regulation of the Fuel Adjustment Clause Contained Within the Rate Schedules of the Ohio Power Company and Related Matters, Case No. 77-380-EL-FAC, Entry (Aug. 30, 1978). ]  [18:  In the Matter of the Citation by the Public Utilities Commission of Ohio of Von Kaenel Trucking, Case No. 72-364-M, Entry (May 1, 1975). ]  [19:  In the Matter of the Petition of MCImetro Access Transmission Services LLC dba Verizon Access Transmission Services, Inc. for Arbitration of Interconnection Rates, Terms, and Conditions and Related Arrangements with United Telephone Company of Ohio dba Embarq, Case No. 06-1485-TP-ARB, Entry (Aug. 24, 2007).] 

The lack of merit is borne out by the authority it cites to claim that the Commission is without authority to issue a stay.  To support its argument that the Commission lacks authority to issue a stay, DP&L quotes at length from the Court’s decision in Office of Consumers’ Counsel v. Public Utilities Commission of Ohio (“Consumers’ Counsel”).[footnoteRef:20]  The Consumers’ Counsel decision resolved two cases addressing tariffs of Ohio Edison.[footnoteRef:21]  In a complaint case, the Commission ruled adversely to OCC; in the related tariff case, the Commission denied a motion to stay modifications of the tariff authorized by the order in the complaint case.  OCC appealed both cases, and they were consolidated for oral argument.[footnoteRef:22]  The Court affirmed the Commission’s findings concerning the tariff on the merits.[footnoteRef:23]  It then addressed the separate appeal of the stay.  Having found against OCC on the substantive issue presented by the consolidated appeals, the Court stated that “the procedural issue [concerning the stay] presented within … is moot.”[footnoteRef:24]  The Court nonetheless discussed the Commission’s authority to grant the relief that OCC sought, the statement that DP&L quotes.[footnoteRef:25]  Simply put, the portion of the Consumers’ Counsel decision on which DP&L relies addresses matters the Court did not decide; the language is obiter dictum.   [20:  Memorandum Contra at 6.]  [21:  Commission records indicate that the two related cases were Case No. 89-1031-EL-CSS and Case No. 90-718-EL-ATA. ]  [22:  Office of Consumers’ Counsel v. Pub. Util. Comm’ n of Ohio, 61 Ohio St.3d 396 (1991).]  [23:  Id. at 402.]  [24:  Id. at 403.]  [25:  Memorandum Contra at 6.] 

	The dicta, moreover, are inapplicable to the current case.  In Consumers’ Counsel, the Court stated that R.C. 4903.16 was applicable to a final Commission order during the pendency of an appeal.[footnoteRef:26]  If this statement is more than dicta, then, it requires that two conditions must be satisfied before the Commission loses its authority to issue a stay: first, the Commission’s order must be final; second, there must be an appeal.  Neither condition applies at this stage of the proceedings.   [26:  Consumers’ Counsel, 61 Ohio St.3d at 402-03.] 

As to the first condition, the Commission’s order is not yet final such that an unrestricted right to appeal currently exists.  If a party were to seek rehearing during the thirty-day period provided by R.C. 4903.10, the right to proceed with an appeal would be suspended until the Commission addressed the subsequent application for rehearing and an additional thirty days ran without a party filing another application for rehearing.[footnoteRef:27]  The Commission’s Fifth Entry on Rehearing was issued on July 23, 2014.  The thirty-day clock of entry on rehearing will not run until August 26, 2014.  Accordingly, the Fifth Entry on Rehearing could still be the subject of an application for rehearing.  As a result, no party is assured of successfully filing a notice of appeal to the Fifth Entry on Rehearing until August 26, 2014.  For all practical purposes, the order will not be final until the thirty-day period has run. [27:  Senior Citizens Coalition v. Pub. Util. Comm’n of Ohio, 40 Ohio St.3d 329 (1988).] 

As to the second requirement that there be a pending appeal, no party has filed a notice of appeal initiating a proceeding before the Court.  As to a final order of the Commission, the proceeding to obtain a reversal, vacation, or modification is initiated by a notice of appeal.[footnoteRef:28]  When a notice of appeal is filed to initiate a proceeding to reverse, vacate, or modify a final order rendered by the Commission, the Court may then issue a stay.[footnoteRef:29]  Because no party has filed a notice of appeal, the second “condition,” a pending appeal, is not satisfied. [28:  R.C. 4903.11 & 4903.13.]  [29:  This argument addresses the limitations on the Court’s authority to issue a stay provided by the General Assembly.  The parties have argued elsewhere that the Court has authority inherent in its judicial powers to issue a stay without the bonding requirement.  Under well-understood constitutional law concerning separation of powers, the General Assembly may not encroach on the Court’s judicial authority to issue a stay in appropriate circumstances.  City of Norwood v. Horney, 110 Ohio St.3d 353 (2006).] 

Additionally, DP&L argues that the requested relief would be inconsistent with the requirements established by the General Assembly governing the Court and thus invade the Court’s jurisdiction.[footnoteRef:30]  Yet, there is nothing inconsistent with a Commission determination that its order should be stayed to protect the well-being of customers while the matter remains before it.  In fact, the Commission has endorsed the four-factor test outlined in the motion as the proper considerations for it to review when a party seeks a stay.[footnoteRef:31]  Moreover, seeking a stay at the Commission will not “upend the statutory framework”[footnoteRef:32] provided for matters on appeal to the Court.  Once the Commission’s orders are final and a notice of appeal is properly before the Court, it will decide if a stay should be granted if the Commission does not act and the Court is presented with a proper motion under R.C. 4903.16.   [30:  Memorandum Contra at 6.]  [31:  In the Matter of the Complaint of the Northeast Ohio Public Energy Council v. Ohio Edison Company and The Cleveland Electric Illuminating Company, Case No. 09-423-EL-CSS, Entry at 2 (July 8, 2009); In re Investigation into Modification of Intrastate Access Charges, Case No. 00-127-TP-COI, Entry on Rehearing at 5 (Feb. 20, 2003).]  [32:  Memorandum Contra at 6.] 

In summary, DP&L’s argument that the Commission lacks authority to issue a stay is nonsense.  The argument ignores years of Commission precedent and is premised on dicta.  Even the dicta are not applicable to the facts presented by this Motion.  Additionally, a stay would not invade the authority of the Court.  Accordingly, the Commission should reject DP&L’s claim that the Commission lacks authority to order a stay. 
[bookmark: _Toc396231444][bookmark: _Toc396288901][bookmark: _Toc396289218][bookmark: _Toc396386463]The Joint Movants have stated grounds on which the Commission should grant a stay that will protect customers
	In their motion, the Joint Movants have demonstrated that there is a strong likelihood that they will prevail in their appeal of the Commission’s order authorizing the SSR,[footnoteRef:33] that the customers of DP&L will be irreparably harmed if the Commission does not grant the stay,[footnoteRef:34] that DP&L will not be harmed by a stay of the Commission’s unlawful order or that DP&L’s interests can be adequately protected,[footnoteRef:35] and that considerations of where the public interest lies justify a stay of the authorization of the SSR.[footnoteRef:36]  In response, DP&L states that the Commission should not grant the stay for two reasons.  First, it asserts that the Commission should uphold its order.  Second, it claims that it would be irreparably harmed and that customers will suffer from reduced services.  Neither claim has merit. [33:  Motion for Stay at 3-4.]  [34:  Id. at 5-6.]  [35:  Id. at 6.]  [36:  Id. at 7.] 

	Initially, DP&L argues that the Commission should deny the Motion to Stay because the Commission has previously rejected challenges to the SSR.[footnoteRef:37]  The fact that the Commission has already ruled against the Joint Movants, however, cannot be controlling.  In each instance in which a party seeks a stay from the Commission, the Commission initially has ruled in a way that is or has become adverse to the moving party.  The moving party then seeks to suspend the implementation of the order because of either intervening circumstances or the adverse consequences that enforcement would cause, particularly when it is apparent that the initial ruling was unlawful.[footnoteRef:38]  Under the standard DP&L would have the Commission apply, no motion to stay would ever be successful since the Commission has already issued an order that is adverse to the moving party.  DP&L’s claim that the Commission’s prior decision should control the outcome of the Motion to Stay, thus, would lead to an absurd result, and should be rejected.   [37:  Memorandum Contra at 7-8.]  [38:  See cases cited above.] 

	DP&L also asserts that the Joint Movants have ignored the Commission’s reliance on R.C. 4928.143(B)(2)(d) to authorize the SSR.  DP&L’s argument, however, assumes that R.C. 4928.143(B)(2)(d) can authorize a rider that another section of Chapter 4928 prohibits.  In particular, R.C. 4928.02(H) prohibits anticompetitive subsidies and the recovery of generation-related costs through distribution or transmission rates.  In the Sporn case, the Commission held that it could not authorize a rider to recover closure costs of a generation facility because it would violate the prohibition of generation-related subsidies in R.C. 4928.02(H).[footnoteRef:39]  Regardless of the scope of R.C. 4928.143(B)(2)(d) (which the Joint Movants in their prior briefs demonstrate does not authorize the SSR), the Commission cannot authorize a rider that violates R.C. 4928.02(H).[footnoteRef:40]   [39:  In the Matter of the Application of Ohio Power Company for Approval of the Shutdown of Unit 5 of the Philip Sporn Generating Station and to Establish a Plant Shutdown Rider, Case No. 10-1454-EL-RDR, Finding and Order at 19 (Jan. 11, 2012) (“Sporn”).]  [40:  Elyria Foundry Co. v. Pub. Util. Comm’n of Ohio, 114 Ohio St.3d 305 (2007).] 

DP&L’s reliance on R.C. 4928.143(B)(2)(d) also assumes that the Commission may authorize the collection of transition revenue under that section and thereby ignore the prohibition of the authorization of transition revenue or its equivalent.  R.C. 4928.38, however, provides that the Commission “shall not authorize the receipt of transition revenues or any equivalent revenues by an electric utility except as expressly authorized in section 4928.31 to 4928.40 of the Revised Code.”  Under R.C. 4928.40, the Commission’s authority to authorize any transition revenue ended no later than December 31, 2010.[footnoteRef:41]  Additionally, R.C. 4928.141 provides that the recovery of transition revenue ended “on and after the date that the allowance is scheduled to end under the utility’s plan.”  Based on the plain language of R.C. 4928.38 and R.C. 4928.141(A), there is no lawful basis for the Commission to authorize additional transition revenue or its equivalent under R.C. 4928.143(B)(2)(d). [41:  R.C. 4928.40(A).] 

Yet, the Commission has in the ESP order authorized transition revenue or its equivalent.  As the Commission’s Opinion and Order demonstrates, DP&L identified the source of its revenue problem: its revenue is projected to decline due to low wholesale energy prices and customer migration.[footnoteRef:42]  In finding that the charge is related to default service, the Commission has also determined that the charge relates to a generation service.[footnoteRef:43]  The rider authorizes increases in DP&L’s revenue so as to produce a 7-11% return on equity[footnoteRef:44] and recovers amounts “unrecoverable in a competitive market.”[footnoteRef:45]  Thus, the SSR is permitting DP&L to recover transition revenue or its equivalent in violation of R.C. 4928.38.  Thus, the Motion to Stay correctly states that the parties are likely to prevail in their appeal of the Commission’s order authorizing the SSR because the Commission’s authorization of the SSR authorizes DP&L to bill and collect transition revenue or its equivalent in violation of R.C. 4928.38. [42:  Opinion and Order at 17 (Sept. 4, 2013).]  [43:  Id. at 21.]  [44:  Id. at 25.]  [45:  R.C. 4928.38(C).] 

As a basis for denying the motion to stay, DP&L also claims that the “Joint Movants cannot show that the collection of the SSR would irreparably harm customers or be contrary to the public interest.”  First, the motion shows that customers are harmed because they are paying an unlawful charge.[footnoteRef:46]  The motion further demonstrates that monetary harm is irreparable because the financial harm cannot be reversed by a subsequent judicial order if the Court-fashioned no-refund rule is applied.[footnoteRef:47]   [46:  Motion to Stay at 5-6.  See In the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assets, Case No. 08-917-EL-SSO, et al., Order on Remand at 34-36 (Oct. 3, 2011), aff’d, In re Columbus S. Power Co., Slip Op. 2014-Ohio-462 (Feb. 13, 2014).]  [47:  Motion for Stay at 5-6, citing Tilberry v. Body, 24 Ohio St. 3d 117 (1986) and Sinnott v. Agua-Chem, Inc., 116 Ohio St.3d 158 (2007).  These cases were cited in support of the fact that monetary harm may be irreparable.  DP&L ignores the import of these decisions when it attempts to distinguish them in its Memorandum Contra.  Memorandum Contra at 9-10.  See, also, Ohio Turnpike Comm’n v. Texaco, Inc., 35 Ohio Misc. 99, 105 (1973).] 

	Ignoring the fact that customers are suffering an irreparable harm, DP&L instead focuses on the harm it may incur if the Commission grants the Motion to Stay.  It again relies on the testimony that DP&L needs the SSR to assure its financial integrity and quality of service.[footnoteRef:48]  DP&L’s claims, however, rest on a legal assumption that the Commission may authorize additional revenue to cover shortfalls resulting from low energy prices and customer migration.  As discussed above, the Commission has no authority to prop up DP&L’s earnings for its generation-related business.  It cannot be harmed in a legally meaningful sense if it is not permitted to bill and collect an unlawful charge. [48:  Memorandum Contra at 9-10.] 

	Further, even if DP&L were to suffer some legally relevant financial injury, the injury to customers is more severe.  The Commission can structure the stay in such a way to make DP&L whole if the Court determines that the authorization of the SSR was lawful and reasonable, as discussed below.  As between the irreparable injury that would be imposed on the customers of DP&L if relief is not ordered and the delay in collection that would be caused if the stay is ordered and DP&L ultimately prevails on the merits, the balance squarely falls in favor of granting the stay to protect customers.[footnoteRef:49]   [49:  Internat’l Diamond Exchange Jewelers, Inc. v. U.S. Diamond and Gold Jewelers, Inc., 70 Ohio App. 3d 667, 673 (1991) (addressing the relative harm affecting the parties in ordering that an injunction of the airing of an advertisement be stayed pending appeal). ] 

Moreover, DP&L will not suffer an irreparable injury as it claims.  “An irreparable injury is one for the redress of which, after its occurrence, there could be no plain, adequate and complete remedy at law, and for which restitution in specie (money) would be impossible, difficult or incomplete.”[footnoteRef:50]  DP&L has alternatives to the SSR if it faces a current financial emergency.  For example, DP&L could seek relief through an emergency rate case if its distribution rates are so insufficient as to threaten its reliable and safe provision of service.[footnoteRef:51]  Alternatively, it could seek relief through a rate case if its distribution rates are unjust or unreasonable.[footnoteRef:52]  Since it has not exercised either of the lawful alternatives, it cannot complain that a stay will injure its financial well-being.   [50:  Ohio Turnpike Comm’n v. Texaco, Inc., 35 Ohio Misc. 99, 105 (1973).]  [51:  R.C. 4909.16.]  [52:  R.C. 4909.15(E), R.C. 4909.18, & R.C. 4909.19.] 

	Even if it were appropriate to consider DP&L’s financial well-being in the decision to grant the stay, DP&L’s generalizations regarding the financial need for the SSR do not justify denying the stay.  DP&L failed to demonstrate a financial emergency warranting Commission intervention.  Additionally, the financial shortfall that DP&L might face will result from the self-inflicted and continuing determination to retain generation-related assets when those assets could and should have been divested.[footnoteRef:53]  As the Commission balances the need for a stay versus the claims that DP&L will be injured if the stay is granted, the balance must be struck in favor of customers.  It is inequitable to force customers to pay for DP&L’s future self-inflicted injury. [53:  For the discussion related to DP&L’s need for the SSR, see, e.g., Initial Brief of Industrial Energy Users-Ohio at 8-43 (May 20, 2013).] 

	Moreover, there is a solution the Commission can adopt to mitigate any alleged injury to DP&L.  As the Motion to Stay indicated, the Commission could structure the stay to assure the recovery of carrying charges if the Court determines that the SSR was lawfully authorized.[footnoteRef:54]  In contrast to the irreparable injury customers are now suffering because they are being billed and are paying an unlawful charge, DP&L would not suffer any irreparable injury. [54:  Motion to Stay at 6.] 

DP&L, however, also argues against a stay that included a provision permitting it to book carrying charges, repeating that it needs the SSR revenue.[footnoteRef:55]  Its response, however, exposes DP&L’s claim for what it really is.  If it understood that its claim for generation transition revenue and a subsidy were lawful, DP&L should be indifferent as to when it recovers the revenue if it is assured a carrying charge on the amounts that it may not be collecting as a result of a stay.  Instead, DP&L argues that the Commission should not order a stay of the collection of the SSR with a provision permitting a carrying charge.  DP&L’s  position demonstrates that it understands that a stay will frustrate its attempt to secure revenue that is not authorized by Ohio law: revenue collected before the Commission’s order is reversed by the Court is money it can argue it should keep; a stay, however, will frustrate its immediate financial objectives.[footnoteRef:56] [55:  Memorandum Contra at 10-11.]  [56:  As noted above, the Commission has stated to the Court that riders such as the SSR are subject to annual reconciliation.  Thus, the assumption embedded in DP&L’s “bill and keep” argument is not correct. ] 

[bookmark: _Toc396231445][bookmark: _Toc396288902][bookmark: _Toc396289219][bookmark: _Toc396386464]A request for an order requiring DP&L to collect the SSR subject to refund is proper and will assure a just process for customers
DP&L argues that asking the Commission to order DP&L to collect the SSR subject to refund is inconsistent with the Court-fashioned no-refund rule.[footnoteRef:57]  DP&L further argues that the Court recently rejected a similar request for the rates to be collected subject to refund.[footnoteRef:58]  According to DP&L, the Commission “cannot deviate from that established case law in this proceeding.”[footnoteRef:59]   [57:  Memorandum Contra at 11, citing Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254 (1957) (“Keco”).]  [58:  Id. ]  [59:  Id. at 12.  ] 

Initially, Keco is not applicable to a determination of the Motion to Stay.  In Keco, the Court found that under R.C. 4903.16, once a proceeding has been undertaken to reverse a Commission order, the appellant may secure a stay to suspend collection of the unlawful charges; otherwise, the utility shall collect the rates set by the Commission order.  However, here, the appeal to the Supreme Court has not been made yet.  The Commission still maintains jurisdiction over the case.  
The Commission, in exercising its jurisdiction, has the power and authority to collect rates subject to refund.  It has done so in the past on a number of occasions.[footnoteRef:60]  The Commission has used this approach to permit it to explore the reasonableness of rates in light of events that occurred after the issuance of orders.  It should do so here.  Doing so will assure a just process for customers.   [60:  See, e.g., In the Matter of the Application of Columbus & Southern Ohio Electric Company for Authority to Amend and Increase Certain of its Rates and Charges for Electric Service, Amend Certain Terms and Conditions of Service and Revise its Depreciation Accrual Rates and Reserves, Case No. 81-1058-EL-AIR, Entry (Nov. 17, 1982); In the Matter of the Commission’s Investigation of the Current Rates, Revenues, Rate Base, and Rate of Return of the Ohio Utilities Company, Case No. 77-1073-WS-COI, Entry at 2 (June 7, 1978); In the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assets, Case Nos. 08-917-EL-SSO, et al., Entry at ¶10 (May 25, 2011).  ] 

[bookmark: _Toc396289220][bookmark: _Toc396386465]CONCLUSION
	The Commission has the authority to grant the requested relief, and the Joint Movants have satisfied the grounds supporting the requested relief.  Accordingly, the Commission should grant the Motion to Stay.  
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