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In an Opinion and Order (“Order”) issued on April 2, 2014, the Public Utilities Commission of Ohio (“PUCO”) approved a Stipulation and Recommendation (“Stipulation”) allowing Ohio Power Company (“AEP Ohio”) to collect more than $54 million, plus carrying charges, from customers for expenses related to three storms in 2012.  In order to protect AEP Ohio’s 1.4 million customers from paying unjust and unreasonable rates, the Office of the Ohio Consumers’ Counsel (“OCC”) files this Application for Rehearing of the Order.
    
The PUCO’s Order is unjust, unreasonable and unlawful in the following respects:

· The PUCO’s finding that the Stipulation benefits customers and the public interest because the settlement is more beneficial than the public positions of the parties who signed the Stipulation is unjust and unreasonable, and undermines the negotiation process in settlement discussions.

· The PUCO unreasonably found that expenses associated with AEP Ohio’s use of Storm Services LLC (“Storm Services”) were reasonable and prudent.  

The PUCO should abrogate or modify the Order, reject the Stipulation as proposed and reduce the amount to be collected from customers for the storms.

The grounds for this Application for Rehearing are set forth in the accompanying Memorandum in Support.   
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MEMORANDUM IN SUPPORT

I.
INTRODUCTION

During the summer of 2012, thousands of AEP Ohio customers were without electricity for up to 14 days because of storms that struck Ohio.  These customers incurred considerable expense in replacing food that had spoiled due to the power outages and due to the need to find temporary accommodations while their electricity was out.
In its Order in this case, the PUCO added to the costs these customers suffered.  The PUCO allowed AEP Ohio to collect from customers approximately $57.5 million for expenses and carrying charges associated with repairing the storm damage.  The amount was contained in a settlement signed by several parties to this proceeding in December 2013.
  OCC, the only party representing residential customers in this proceeding, did not sign the settlement.
To approve a settlement, the PUCO must determine that the settlement (1) is the product of serious bargaining among capable, knowledgeable parties, (2) benefits customers and the public interest, and (3) does not violate an important regulatory principle or practice.
  The PUCO found that the settlement met these three criteria.  
In its evaluation of the Stipulation, the PUCO found that the Stipulation met the second criterion because the Stipulation “recommends a reduced revenue requirement that benefits ratepayers through a lower fixed charge.”
  This is largely based on the notion that the reduction contained in the settlement is greater than any reduction advocated by the parties who signed the Stipulation.
  The PUCO also characterized the settlement as “a reasonable compromise that will benefit ratepayers and the public interest, by resulting in a lower fixed charge than originally proposed by AEP Ohio, while also ensuring that the Company is able to recover a sufficient portion of the costs incurred to restore power following the major storm events in 2012.”

In regard to the third criterion, OCC had argued that the Stipulation violated the important regulatory principle that AEP Ohio could collect only those major storm costs it proved were reasonable and prudently incurred.
  Most of the dispute in this regard involved AEP Ohio’s use of Storm Services facilities.
  In the Order, the PUCO held that the Stipulation violates no important regulatory principle or practice.
  The PUCO based its determination on its view that “in light of the extreme circumstances prompted by the derecho, AEP Ohio has supported its decision to use Storm Services to coordinate and 
provide the housing, food, and other services necessary during the storm restoration efforts.”
  The PUCO also stated that “OCC makes the unreasonable assertion that nearly all of the $15.1 million paid by AEP Ohio to Storm Services should be disallowed, based, in part, on the unsubstantiated assumption that sufficient hotel rooms were available to meet all of the Company’s lodging needs.”

As discussed herein, the PUCO’s Order in this case is unjust, unreasonable and unlawful.  The PUCO’s determination that the settlement benefits customers is based on an unreasonable comparison between the Stipulation and the positions advocated by only the parties who signed the settlement.  In addition, the PUCO’s finding regarding AEP Ohio’s use of Storm Services facilities disregards the conclusions of OCC Witness Yankel based upon his meticulous review of AEP Ohio’s decision to hire Storm Services and the costs associated with using Storm Services.  Thus the PUCO’s decision is unjust and unreasonable.  
As a result, the rates that AEP Ohio has been authorized to charge customers for major storm expenses are unjust, unreasonable and unlawful.  The PUCO should modify its Order to reduce the amount that AEP Ohio may collect from customers through the Storm Rider.
II.
STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10.  The statute allows that, within 30 days after issuance of a PUCO order, “any party who has entered an appearance in person or by counsel in the proceeding may apply for rehearing in respect to any matters determined in the proceeding.”  OCC is an intervenor in this proceeding,
 and participated in the hearing in this case.  OCC filed testimony, an initial Post-Hearing Brief and a Reply Brief.
R.C. 4903.10 requires that an application for rehearing must be “in writing and shall set forth specifically the ground or grounds on which the applicant considers the order to be unreasonable or unlawful.”  In addition, Ohio Adm. Code 4901-1-35(A) states: “An application for rehearing must be accompanied by a memorandum in support, which shall be filed no later than the application for rehearing.”
In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefor is made to appear.”  The statute also provides: “If, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”  As shown herein, the statutory standard to modify or abrogate the Order is met here.

III.
ARGUMENT
A.
The PUCO’s Finding that the Stipulation Benefits Customers and the Public Interest because the Settlement Is More Beneficial than the Public Positions of the Parties Who Signed the Stipulation Is Unjust and Unreasonable, and Undermines the Negotiation Process in Settlement Discussions.
In its Order, the PUCO found that the settlement benefits customers because it provides a lower fixed charge than AEP Ohio proposed in its application in this case.
  One consideration for this finding was that the settlement’s $6 million reduction in the revenue requirement was more than the reduction publicly advocated by any party that signed the Stipulation:

Upon consideration of the parties’ arguments, the Commission finds that the evidence of record indicates that, as a package, the stipulation benefits ratepayers and the public interest.  The stipulation recommends that AEP Ohio be authorized to recover incremental major storm costs of $54.8 million, an amount that is substantially lower than the amount quantified by any signatory party in the record.

In focusing specifically on the reductions the signatory parties quantified in the record, the PUCO ignored two key facts.  First, only one party that signed the settlement – the PUCO Staff – quantified any reductions to the revenue requirement in the record of this proceeding.
  Thus, although the PUCO’s statement is accurate, it has little substance.  The reality is that the reduction in the Stipulation was focused on placating just one of the two parties to the proceeding that quantified reductions in the costs to be collected from customers through the rider (OCC being the other party).
Which brings us to the second fact that the PUCO ignored: OCC had identified, in the record of this proceeding, a higher reduction in the amount of costs to be collected through the rider than the Stipulation provided.  In its initial Comments in this proceeding, OCC identified more than $8 million in unreasonable and imprudent costs that should not be collected from customers through the rider,
 “plus an as yet undetermined amount that will be quantified when more discovery becomes available.”
  Thus, OCC’s quantified of unreasonable and imprudent costs incurred by AEP Ohio because of the 2012 storms that were more than $2 million higher than the amount of reductions provided in the Stipulation.  After a meticulous examination of AEP Ohio’s storm costs (beyond that conducted by the PUCO Staff),
 OCC later increased its quantification of unreasonable and imprudent costs to more than $17 million.

The PUCO unreasonably made the public positions of the parties signing the Stipulation a factor in determining whether the settlement benefits customers.  The public positions of the signatory parties are irrelevant to determining whether a settlement benefits the public.  In rejecting OCC’s arguments on this issue, the PUCO stated, “the second part of the three-part test does not require consideration of whether the stipulation is more beneficial than the litigation positions of all of the parties.”
  But the determination should not be limited to consideration of the public positions of only some of the parties – especially if the public position of the representative of AEP Ohio’s largest customer segment is ignored.  This would allow companies to engage in de facto negotiations with only a few parties to a proceeding.  The PUCO’s decision undermines the negotiation process.  
In finding that the Stipulation benefits customers, the PUCO erred in comparing the cost reductions in the Stipulation to only the public positions of the parties that signed the settlement.  Accordingly, rehearing should be granted on this issue.
B.
The PUCO Unreasonably Found that Expenses Associated with AEP Ohio’s Use of Storm Services LLC Were Reasonable and Prudent.
The ESP 2 Order placed the burden of proof that storm costs were reasonable and prudently incurred on AEP Ohio.
  OCC argued that the Stipulation allowed AEP Ohio to collect storm costs without proving them to be reasonable or prudently incurred.
  The Stipulation therefore violated important regulatory practices and principles set forth in the ESP 2 Order, and thus failed to meet the third criterion for PUCO approval.

The PUCO rejected OCC’s arguments.  The PUCO instead found that “it was not unreasonable or imprudent for the Company, based on the facts before it at the time of the derecho, to hire Storm Services.”
  The PUCO also determined that the decision to hire Storm Services “was made following an earlier review and bid process completed by American Electric Power Service Corporation (AEPSC), which deemed Storm Services the most competitive option among the six bidders.”
  The PUCO found that “OCC makes the unreasonable assertion that nearly all of the $15.1 million paid by AEP Ohio to Storm Services should be disallowed, based, in part, on the unsubstantiated assumption that sufficient hotel rooms were available to meet all of the Company’s lodging needs.”
  The evidence in the case does not support the PUCO’s conclusions, however.
OCC Witness Yankel conducted an exhaustive review of AEP Ohio’s costs associated with Storm Services.  In addition to the PUCO Staff’s financial audit, Mr. Yankel delved into AEP Ohio’s process for deciding to use Storm Services instead of local housing accommodations and food facilities.  His conclusions concerning the unreasonableness of AEP Ohio’s decision to use Storm Services are based on a string of emails by AEP Ohio personnel that showed little effort to determine whether hotels were available.
  And his conclusions regarding the availability of lodging during the storm restoration period are based on AEP Ohio discovery responses showing the number of rooms procured by or for out-of-state workers, and receipts from contractors who used hotels in the same locations where Storm Services staging areas were located.
  He determined that more than $14 million of AEP Ohio’s costs from Storm Services should not be collected from customers.
The PUCO pointed to AEP Ohio testimony that because of the decision to use Storm Services, AEP Ohio was able to obtain 2,500 out-of-state workers on the first day.
  But workers for AEP Ohio did not use Storm Services bunk trailers until two days after the storm.
  And AEP Ohio did not keep track of the number of out-of-state workers using the Storm Services facilities.
  Based on AEP Ohio’s own answers provided in discovery, Mr. Yankel estimated that no more 1,500 out-of-state workers stayed at Storm Services facilities on a given night.
  In fact, the estimated number of out-of-state workers using Storm Services facilities was well below capacity for the first five days after the June 29th storm.
  Thus, the PUCO exaggerated the importance of AEP Ohio’s decision to use Storm Services in the procurement of out-of-state workers.
Further, the evidence corroborates Mr. Yankel’s contention that there were sufficient hotel rooms to house out-of-state workers during the storm.  Based on AEP Ohio discovery responses, he pointed out that AEP Ohio was able to procure 1,174 hotel rooms just two days after the June 29th storm.
  And, as stated above, workers did not use bunk trailers provided by Storm Services until two days after the storm.
  But while the number of hotel rooms AEP Ohio secured for workers diminished each day until only 238 were used on July 8th,
 the number of bunk trailers that Storm Services provided to AEP Ohio did not decrease by the same ratio during the same time period.
  
Many of the Storm Services bunk trailers stood empty, or were extremely underused, for five days or more during the storm restoration effort.
  The PUCO allowed AEP Ohio to collect the cost of the trailers from customers, however, because AEP Ohio was obligated to pay for them under its contract with Storm Services.
  Customers should not have to pay for unused or underused trailers because AEP Ohio was lax in overseeing the use of Storm Services facilities during the storm restoration.

The PUCO also placed too much emphasis on the “competitive bidding” process that AEPSC conducted in choosing Storm Services as a preferred vendor.  The “competitive bidding” occurred between Storm Services and companies that provide similar types of services.
  Thus, the bidding was among companies that, as AEP Ohio indicated, must make their profit in a short period of time.
  Further, Storm Services did not provide the lowest bid among the companies offering the services.
  
The proper comparison for reasonableness and prudence of costs is not among companies that provide services similar to Storm Services.  Otherwise, the PUCO would limit the comparison to companies whose costs are inflated.  Rather, the proper comparison is between what AEP Ohio did pay and what AEP Ohio should have paid.  
By relying on the “competitive bidding” that AEPSC conducted in choosing Storm Services as a preferred vendor, the PUCO is improperly delegating authority to AEPSC for determining the reasonableness and prudence of costs associated with storm restoration.  
The PUCO concluded that “[u]sing Staff’s recommended reduction of $1.6 million as a gauge, we find that the stipulation’s proposed $6 million reduction would more than offset any inappropriate costs with respect to Storm Services.”
  The PUCO’s conclusion ignores the results of Mr. Yankel’s meticulous examination of AEP Ohio’s storm costs.  While the PUCO Staff focused on a financial audit, Mr. Yankel looked at the bigger picture of whether the June 29th storm was of the scale where Storm Services is normally used, and the availability of alternatives to Storm Services’ facilities.  The PUCO’s conclusion is too narrowly focused, and is thus unjust and unreasonable.
The PUCO gave too little credence to Mr. Yankel’s testimony, and relied too much on AEPSC’s approval of Storm Services as a preferred vendor.  The PUCO should modify its Order and reduce the amount AEP Ohio may collect from customers through the rider by the $14 million in costs associated with Storm Services, as OCC recommended.
IV.
CONCLUSION

In finding that the settlement benefits customers, the PUCO compared the provisions of the Stipulation only to the positions advocated by the parties who signed the settlement.  But the PUCO unreasonably ignored the position of the representative of 
AEP Ohio’s largest customer segment – residential customers.  In addition, the PUCO’s finding that AEP Ohio’s use of Storm Services was reasonable and prudent unjustly disregards the findings of Mr. Yankel’s meticulous review of the expenses incurred by AEP Ohio during its storm restoration effort.  As a result, the rates AEP Ohio would be allowed to charge customers for major storm expenses are unjust, unreasonable and unlawful.  
For these reasons, the PUCO should grant OCC’s request for rehearing.  The PUCO should modify its Order and reduce the amount AEP Ohio may collect from customers through the Storm Rider by $14 million.
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� OCC files this Application for Rehearing pursuant to Ohio Adm. Code 4901-1-35.


� Stipulation and Recommendation (December 6, 2013).


� See Consumers’ Counsel v. Pub. Util. Comm’n. (1992), 64 Ohio St.3d 123, 126.


� Order at 14.


� Id.


� Id. at 15.


� See OCC Initial Brief (March 3, 2014) at 14-28.


� See id. at 15-24.


� Order at 31.


� Id. at 22.


� Id. at 24 (citation omitted).


� OCC’s Motion to Intervene was granted in an Entry dated June 13, 2013 (at 3).


� Id. at 14.


� Id.


� The PUCO Staff’s reduction in costs to be collected through the rider was included in the Staff’s non-binding list of issues, filed on November 4, 2013.  OCC’s non-binding issues list did not quantify AEP Ohio’s unreasonable and imprudent storm costs because it was not required to.  The Entry setting the deadline file non-binding issues lists directed parties to file “a nonbinding list of issue(s) citing specific concern(s) that have not been addressed by AEP Ohio about which they may be interested in pursuing cross-examination of witnesses at the evidentiary hearing.”  Entry (August 6, 2013) at 3.  There was no requirement to set forth a litigation position.


� OCC Comments (May 29, 2013) at 9-15.


� Id. at 9.


� The PUCO Staff’s review encompassed union and service contracts, AEP Ohio policies regarding overtime, capitalization and storm response, transactions relative to major storm-related expenses during 2012, and contractor invoices over $100,000.  See PUCO Staff Comments (May 29, 2013) at 1-2.  OCC Witness Yankel’s analysis was more elaborate, as discussed in Section III.B, infra.


� See OCC Ex. 2A (Yankel Testimony) at 46.  


� Order at 14.


� In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 11-346-EL-SSO, Opinion and Order (August 8, 2012) at 69.


� See OCC Initial Brief at 14-28.


� See id. at 14.


� Order at 22.


� Id. at 23.


� Id. at 24.


� See OCC Ex. 2A (Yankel Testimony) at 27-33.


� Id. at 27.


� Id. at 23.


� See id. at 20.


� See id. at 35.  AEP Ohio also did not keep track of the number of meals that workers ate at the Storm Services facilities.  See Tr. Vol. IV at 723-724.


� See OCC Ex. 2A (Yankel Testimony), Exhibit AJY-3.


� See id.


� See id. at 22.


� See id. at 20.


� Id. at 22.


� See id. at 20.


� See id., Exhibit AJY-3.


� Order at 23-24.


� See id. at 23.  See also See Tr. Vol. II at 177-179.


� See Tr. Vol. V at 947.


� See Tr. Vol II at 182.


� Order at 24.
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