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MOTION TO STAY RELEASE OF CONFIDENTIAL INFORMATION

AND REQUEST FOR EXPEDITED RULING

AND
APPLICATION FOR REHEARING

 _____________________________________________________________________________

Pursuant to Ohio Adm. Code §§ 4901-1-12, 4901-1-24(F), 4901-1-35, and Ohio Rev. Code § 4903.10, New Knoxville Telephone Company in Case No. 13-1115-TP-COI and Ottoville Mutual Telephone Company, Sherwood Mutual Telephone Association, Inc., Arthur Mutual Telephone Company, Benton Ridge Telephone Company, Champaign Telephone Company, Ayersville Telephone Company, Kalida Telephone Company, Inc., Windstream Ohio, Inc., Windstream Western Reserve, Inc., Bascom Mutual Telephone Company, Vaughnsville Telephone Company, Orwell Telephone Company, Columbus Grove Telephone Company, Germantown Independent Telephone Company, Farmers Mutual Telephone Company, Fort Jennings Telephone Company, Wabash Mutual Telephone Company, Glandorf Telephone Company, Sycamore Telephone Company, McClure Telephone Company, Buckland Telephone Company, Conneaut Telephone Company, Pattersonville Telephone Company, and New Knoxville Telephone Company in Case No. 14-1115-TP-COI (collectively, the "LECs"), move the Public Utilities Commission of Ohio ("Commission") to:  
1. Stay the release of confidential trade secret information ordered released on August 26, 2016 by the August 19, 2016 Entries in these cases, and request an expedited ruling; and
2. Rehear and reconsider the determination in the August 12, 2016 Entries that confidential trade secret information should no longer be protected, and grant a twenty-four (24) month extension of the protections. 
The reasons supporting this motion and application are detailed in the attached memorandum in support.
Respectfully submitted,



/s/William A. Adams






William A. Adams, Counsel of Record 


BAILEY CAVALIERI LLC

10 West Broad Street, Suite 2100


Columbus, OH 43215-3422


(614) 229-3278 (telephone)



(614) 221-0479 (fax)


Wadams@baileycav.com
Attorneys for the LECs
_____________________________________________________________________________

MEMORANDUM IN SUPPORT
_____________________________________________________________________________

The Commission initiated these dockets in part for local exchange companies to file annual FCC Form 481 data, which includes highly confidential financial and operational information.  These cases collected the information for 2013 and 2014.  All the confidential information was filed with the Commission under seal subject to motions for protective order.  
In Case No. 13-1115-TP-COI, all of the motions for protective order initially were granted by Entry of August 4, 2014, except for New Knoxville Telephone Company and two other companies which filed motions after the August 4, 2014 Entry was issued.  The August 19, 2016 Entry denied these motions as moot because the information had remained under seal for a twenty-four (24) month period before the Commission ruled on the motions.  In Case No. 14-1115-TP-COI, the August 19, 2016 Entry found that the motions for protective order also were moot because the filed information had remained under seal for a twenty-four (24) month period.  In both cases the Commission found significant that no requests to extend protection had been filed. 
These determinations contravene the Commission’s own protective order rule in Ohio Adm. Code § 4901-1-24.  Subsection (E) of the rule makes clear that information filed under seal with a motion for protective order will be protected while the motion is pending.  Once a motion is granted, subsection (F) of the rule makes clear that the protection expires twenty-four (24) months after the date of the order granting protection.  If a party wishes to extend a protective order beyond twenty-four (24) months, a new motion for protective order must be filed at least forty-five (45) days before the expiration date.  
In the Entries that issued on August 19, 2016, the Commission did not follow this rule.  One of the reasons cited for denying the motions for protective orders is that no request for extension of protective treatment had been filed.  (Case No. 13-1115-TP-COI, ¶ 10; Case No. 14-1115-TP-COI, ¶ 3.)  The trigger, however, for filing an extension request under Ohio Adm. Code § 4901-1-24(F) is the expiration of an order granting the protective order.  Because no order has been issued in these cases, there is no deadline for expiration of the protective order and no extension request could be filed.  Indeed, the documents remain protected under subsection (E) until the motion is decided, even if the motion is pending more than twenty-four (24) months before ruling.  Consequently, these Entries are inconsistent with the Commission’s own rules.
Moreover, the identical information which the Commission found to be a trade secret deserving of confidential protection in both Entries for some companies (Case No. 13-1115-TP-COI, ¶ 8; Case No. 14-1115-TP-COI, ¶ 5
) is the LECs’ very same confidential information that the Commission has ordered to be released on the public record this Friday, August 26, 2016.  

These Entries are not only contrary to the Commission’s own rule, but also manifestly unjust because they result in the LECs’ trade secret information being released on the public record.  The LECs will be irreparably harmed by having their highly competitive information disclosed to the public and their competitors.  This will give competitors an unfair competitive advantage in the marketplace.  The Commission should stay the release of this information pending a determination of the merits of this application for rehearing.  Under Ohio Rev. Code § 4903.10(B), the Commission is required to stay an order if an application for rehearing is filed before the effective date of the order, as is the case here.
The LECs request an expedited ruling on this motion for stay pursuant to Ohio Adm. Code § 4901-1-12(C).  Because no parties opposed any of the original motions for protective order, the LECs request that an immediate ruling be issued before the trade secrets are released on the public record this Friday, August 26, 2016.  

On rehearing, the LECs specifically request that the Commission reverse its decision to release the trade secret information on the public record and designate that the information filed under seal remains confidential and grant continued protection for an additional twenty-four (24) month period, pursuant to Ohio Adm. Code § 4901-1-24(F).  

The need to protect the designated information from public disclosure is clear, and there is compelling legal authority supporting the requested protective order.  While the Commission often has expressed its preference for open proceedings, the Commission also long ago recognized its statutory obligations with regard to trade secrets:

The Commission is of the opinion that the 'public records' statute must also be read in pari materia with Section 1333.31, Revised Code ('trade secrets' statute). The latter statute must be interpreted as evincing the recognition, on the part of the General Assembly, of the value of trade secret information.

In re:  General Telephone Co., Case No. 81-383-TP-AIR (Entry, February 17, 1982).  Likewise, the Commission has facilitated the protection of trade secrets in its rules (O.A.C. § 4901-1-24(A)(7)).


The definition of a "trade secret" is set forth in the Uniform Trade Secrets Act:

'Trade secret' means information, including the whole or any portion or phase of any scientific or technical information, design, process, procedure, formula, pattern, compilation, program, device, method, technique, or improvement, or any business information or plans, financial information, or listing of names, addresses, or telephone numbers, that satisfies both of the following:

(1)
It derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use.

(2)
It is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Ohio Rev. Code § 1333.61(D).  This definition clearly reflects the state policy favoring the protection of trade secrets such as the information which is the subject of this motion.


Courts of other jurisdictions have held that, not only does a public utilities commission have the authority to protect the trade secrets of a public utility, the trade secret statute creates a duty to protect them.  New York Tel. Co. v. Pub. Serv. Comm. N.Y., 56 N.Y. 2d 213 (1982).  Indeed, for the Commission to do otherwise would be to negate the protections the Ohio General Assembly has granted to all businesses, including public utilities, through the Uniform Trade Secrets Act.  This Commission has previously carried out its obligations in this regard in numerous proceedings.  See, e.g., Elyria Tel. Co., Case No. 89-965-TP-AEC (Finding and Order, September 21, 1989); Ohio Bell Tel. Co., Case No. 89-718-TP-ATA (Finding and Order, May 31, 1989); Columbia Gas of Ohio, Inc., Case No. 90-17-GA-GCR (Entry, August 17, 1990); Intrastate Carrier Access Reform, Case No. 10-2387-TP-COI (Entry, October 10, 2014).

In 1996, the Ohio General Assembly amended Ohio Rev. Code §§ 4901.12 and 4905.07 in order to facilitate the protection of trade secrets in the Commission's possession.  The General Assembly carved out an exception to the general rule in favor of the public disclosure of information in the Commission's possession.  By referencing Ohio Rev. Code § 149.43, the Commission-specific statutes now incorporate the provision of that statute that excepts from the definition of "public record" records the release of which is prohibited by state or federal law.  Ohio Rev. Code § 149.43(A)(1)(v).  In turn, state law prohibits the release of information meeting the definition of a trade secret.  Ohio Rev. Code §§ 1333.61(D) and 1333.62.  The amended statutes also reference the purposes of Title 49 of the Revised Code.  The protection of trade secret information from public disclosure is consistent with the purposes of Title 49 because the Commission and its Staff have access to the information; in many cases, the parties to a case may have access under an appropriate protective agreement.  The protection of trade secret information as requested herein will not impair the Commission's regulatory responsibilities.  The Ohio Supreme Court has made clear that the "state or federal law" exemption is intended to cover trade secrets. State ex rel. Besser v. Ohio State, 89 Ohio St.396, 399, 732 N.E.2d 373 (2000).

In Pyromatics, Inc. v. Petruziello, 7 Ohio App. 3d 131, 134-135 (Cuyahoga County 1983), the Court of Appeals, citing Koch Engineering Co. v. Faulconer, 210 U.S.P.Q. 854, 861 (Kansas 1980), has delineated factors to be considered in recognizing a trade secret:

(1) The extent to which the information is known outside the business, (2) the extent to which it is known to those inside the business, i.e., by the employees, (3) the precautions taken by the holder of the trade secret to guard the secrecy of the information, (4) the savings effected and the value to the holder in having the information as against competitors, (5) the amount of effort or money expended in obtaining and developing the information, and (6) the amount of time and expense it would take for others to acquire and duplicate the information.  

The Ohio Supreme Court adopted these factors in State ex rel. The Plain Dealer v. Ohio Dept. of Ins., 80 Ohio St.3d 513, 524-525, 687 N.E.2d 661 (1997).

The LECs have treated all of the designated information as a trade secret.  In the ordinary course of business of the LECs, this information is treated as proprietary and confidential by the LECs' employees and is not publicly disclosed.


For the foregoing reasons, the LECs request that: (1) the Commission immediately stay the release of the LECs’ confidential trade secret information before it is released on the public record this Friday, August 26, 2016; and (2) on rehearing, grant and extend the LECs’ protective orders for twenty-four (24) months.
Respectfully submitted,



/s/William A. Adams
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10 West Broad Street, Suite 2100


Columbus, OH 43215-3422


(614) 229-3278 (telephone)



(614) 221-0479 (fax)


Wadams@baileycav.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was served by electronic mail on this 23rd day of August, 2016, to the following parties and counsel of record through the Commission's docketing system:

	Sunny R. Rollings

Lance J.M. Steinhart P.C.

1725 Winward Concourse, Suite 150

Alpharetta, GA 30005

srollings@telecomcounsel.com
	Stephen M. Howard

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street, P.O. Box 1008

Columbus, OH 43216-1008

smhoward@vorys.com


	Josh S. Motzer

CenturyLink

17 South High Street, Suite 610

Columbus, OH 43215

Josh.motzer@centurylink.com


	Roxanne K. Hacker

Interstate Telcom Consulting, Inc.

130 birch Avenue West

Hector, MN 55342

roxih@interstatetelcom.com



	Eileen M. Bodamer 

415 Hepplwhite Drive

Johns Creek, GA 30022

eileen@bodamer.com


	Frank P. Darr

McNees Wallace & Nurick LLC

21 East State Street, 17th Floor

Columbus, OH 43215

fdarr@mwncmh.com



	Christen M. Blend

Porter Wright Morris & Arthur, LLP

41 South High Street, 30th Floor

Columbus, OH 43215

cblend@porterwright.com


	Patricia L. Rupich

Cincinnati Bell

221 E. Fourth Street, 103-1280

Cincinnati, OH 45202

Pat.rupich@cinbell.com



	Vesta R. Miller

Public Utilities Commission of Ohio

180 East Broad Street

Columbus, OH 43215

Vesta.miller@puc.state.oh.us


	Kym D. Rupeiks

The Pinnacle Group Inc.

167 Tampa Avenue E., # 712

Venice, FL 34285

pinnacle@blissnet.com



	Jeff A. Blevins

The Chillicothe Telephone Company

68 East Main Street

Chillicothe, OH 45601

Jeff.blevins@horizontel.com


	Lisa Hanscom

Total Call Mobile, Inc.

1411 W. 190th Street, Suite 700

Gardena, CA 90248

lisah@totalcallusa.com



	David Ferris 

The Ferris Law Group LLC

6797 North High Street, Suite 214

Worthington, OH 43085

dferris@ferrislawgroup.com


	Craig Neeld

Technologies Management Inc.

2600 Maitland Center Parkway, Suite 300

Maitland, FL 32751

cneeld@tminc.com


	Michele Noble

Square Patton Boggs (US LLP

41 South High Street, Suite 2000

Columbus, OH 43215

Michele.noble@squirepb.com


	

	
	/s/ William A. Adams




William A. Adams, Counsel of Record


� In Case No. 14-1115-TP-COI, the Commission granted Ottoville Mutual Telephone Company’s (“Ottoville”) December 18, 2014 motion but denied its June 25, 2014 motion.  Confidential trade secret information was filed under seal at both times.  Ottoville requests in this pleading that protections for the confidential trade secret information filed under seal at both times be extended for a new twenty-four (24) month period.
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