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March 31, 2008

	By: Hand-Delivery

Ms. Reneé J. Jenkins
Director of Administration

Secretary of the Public Utilities Commission of Ohio

180 East Broad Street

Columbus, Ohio  43215


	


Re:
In the Matter of the Petition of Intrado Communications, Inc. for Arbitration Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, to Establish an Interconnection Agreement with Verizon North Inc., 


Public Utilities Commission of Ohio,  Case No. 08-198-TP-ARB

Dear Ms. Jenkins:

Transmitted herewith is Verizon’s Motion to Dismiss or to Stay Intrado Communications Inc.’s  Petition for Arbitration, to be electronically filed in connection with the above-referenced matter.

Thank you for your assistance.  If you have any question, please feel free to call.

Respectfully yours,

/s/    Thomas E. Lodge

cc:
Jay Agranoff, Attorney Examiner


Rebecca Ballestros


Michael H. Gertner


Cherie Kiser


A. Randall Vogelzang


Enclosures

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO
In the Matter of the Petition of 

)

Intrado Communications, Inc. for 

)

Arbitration Pursuant to Section 252(b) 
)
Case No. 08-198-TP-ARB

Of the Communications Act of 1934, as
)

Amended, to Establish an Interconnection 
)

Agreement with Verizon North Inc.

)
VERIZON’S MOTION TO DISMISS OR TO STAY

 INTRADO COMMUNICATIONS INC.’S 

PETITION FOR ARBITRATION  
Verizon North Inc. (“Verizon”) requests that this Commission dismiss or hold in abeyance the Petition for Arbitration (“Petition”) filed by Intrado Communications Inc. (“Intrado”) on March 5, 2008, for the following two reasons:

1) The threshold issue in this arbitration—whether Intrado is entitled to arbitration under section 252 of the Telecommunications Act of 1996 (“Act”) and to section 251(c) interconnection—is already before the FCC.  To prevent wasting its resources and a potential conflict with the FCC, this Commission should wait for guidance from the federal proceeding to answer the threshold question of whether arbitration of Intrado’s Petition is appropriate.  

2) Even if the Commission decides to proceed to arbitration without waiting for a ruling on the threshold issue, it should still grant a defined abeyance to allow the parties to negotiate issues that were raised by Intrado just a short time before filing its Petition. 

Verizon directs the Commission’s attention to its Memorandum in Support of Motion to Dismiss or to Stay Intrado Communications Inc’s Petition for Arbitration.
Respectfully submitted,

Verizon North Inc.







      By:     /s/  Thomas E. Lodge









Thomas E. Lodge








THOMPSON HINE LLP








10 West Broad Street, Suite 700








Columbus, Ohio  43215-3435








(614) 469-3200








A. Randall Vogelzang

General Counsel

Verizon North Inc.







HQE02H37

600 Hidden Ridge







Irving, TX  75038

(972) 718-2170
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Petition of 

)

Intrado Communications, Inc. for 

)

Arbitration Pursuant to Section 252(b) 
)
Case No. 08-198-TP-ARB

Of the Communications Act of 1934, as
)

Amended, to Establish an Interconnection 
)

Agreement with Verizon North Inc.

)
VERIZON’S MEMORANDUM IN SUPPORT OF ITS 

MOTION TO DISMISS OR TO STAY

 INTRADO COMMUNICATIONS INC.’S 

PETITION FOR ARBITRATION  
Verizon North Inc. (“Verizon”) requests that this Commission dismiss or hold in abeyance the Petition for Arbitration (“Petition”) filed by Intrado Communications Inc. (“Intrado”) on March 5, 2008.  There are two reasons for this request.  First, the threshold issue in this arbitration—whether Intrado is entitled to arbitration under section 252 of the Telecommunications Act of 1996 (“Act”) and to section 251(c) interconnection—is already before the FCC.  To prevent wasting its resources and a potential conflict with the FCC, this Commission should wait for the FCC to answer the threshold question of whether arbitration of Intrado’s Petition is appropriate.  Second, even if the Commission decides to proceed to arbitration without waiting for an FCC ruling on the threshold issue, it should still grant a defined abeyance to allow the parties to negotiate issues that were raised by Intrado just a short time before filing its Petition. 

A. The Commission Should Not Proceed to Arbitration Until the FCC Decides Whether Intrado Is Entitled to Arbitration.
Intrado’s Petition presents 414 issues for arbitration (and Verizon has raised an additional four issues generated by Intrado’s proposals).  The first issue in Intrado’s Petition asks whether Intrado is entitled to section 251(c) interconnection and to arbitration under section 252 of the Act.  It would make no sense to proceed to arbitration on all 45 issues without first resolving the threshold issue of whether arbitration should go forward at all.  If Intrado is not entitled to interconnection and arbitration under the Act, then it will be unnecessary for the Commission to decide the remaining issues.

This Commission could decide the threshold issue itself, before proceeding to arbitration.  But the issue of whether Intrado is entitled to arbitration under the Act is already teed up at the FCC.  In November of last year, Intrado filed a Petition for Arbitration against Embarq in Virginia, seeking the same sort of arrangements Intrado is seeking from Verizon here.  The first issue in the Intrado/Embarq Virginia Petition was the same as the first issue in Intrado’s Petition against Verizon here—that is, whether Intrado is entitled to section 251(c) interconnection and section 252 arbitration.

The Virginia Commission dismissed Intrado’s petition for arbitration against Embarq, finding that the FCC should first decide whether Intrado was entitled to arbitration:

In this case, we find there is a threshold issue that should be determined by the Federal Communications Commission (“FCC”).  Therefore, we believe that the FCC is the more appropriate agency to determine whether Intrado is entitled to interconnection pursuant to § 251(c) of the Telecommunications Act.
  As a result, based upon the potential conflict that may arise should the Commission attempt to determine the rights and responsibilities of the parties under state law or through application of the federal standards embodied in the Telecommunications Act, we find that this arbitration proceeding should be deferred to the FCC.
 
After the Virginia Commission dismissed Intrado’s petition against Embarq, Intrado asked the FCC to preempt the Virginia Commission’s jurisdiction, so that its Wireline Bureau may arbitrate that petition, including the question of Intrado’s rights to interconnection and arbitration under the Act.
    

The same considerations raised by the Virginia Commission exist in this case, where Intrado has presented the same threshold issue.  As the Virginia Commission explained, the FCC is in the best position to interpret federal law to determine whether Intrado is entitled to interconnection and arbitration.  Asking this Commission to resolve the same issue, at the same time, raises the possibility of inconsistency with the FCC Bureau’s eventual decision.  As the Virginia Commission observed, it would be inappropriate to resolve any of the issues in Intrado’s arbitration petition until the threshold issue is resolved.  As a purely practical matter, this Commission cannot be expected to undertake this arbitration while there is any uncertainty about whether it should proceed at all—particularly because Intrado has filed one of the largest and most complex petitions for arbitration this Commission has ever seen.  Many of the issues Intrado raises are new to both this Commission and to Verizon; no entity purporting to qualify as a CLEC has ever sought the kinds of arrangements Intrado is seeking from Verizon under the Act.
  If this Commission proceeds to arbitration before a decision on the threshold issue of whether the arbitration should go forward at all, it risks wasting an enormous amount of time and resources.  Therefore, the Commission should dismiss Intrado’s Petition or hold it in abeyance until the FCC Wireline Bureau provides guidance as to whether Intrado is entitled to interconnection and arbitration under the Act.  Although that Bureau ruling will bind only the Virginia Commission, it will be useful for Commission in deciding whether to dismiss the Petition or to go forward on any or all of the issues Intrado has raised. 

B. Arbitration Is Premature Because the Parties Have Not Negotiated Numerous Issues 
As Intrado recites in its Petition, it requested negotiation of an interconnection agreement (“ICA”) on May 18, 2007.  Since then, the parties exchanged draft ICAs and negotiated, and in some cases, resolved certain issues.  However, it was not until February 13, 2008—just three weeks before filing its Petition and nine months from its negotiation request--that Intrado raised over half of the 44 issues in that Petition (specifically, issues 3, 5, 7, 8, 9, 11, 13, 16, 17, 18, 19, 20, 21, 22, 28, 31, 34, 37, 38, 39 and 40; in addition, Intrado significantly expanded the scope of issues 6, 14, and 15) in a revised draft agreement introducing over 100 new substantive edits.  (In contrast, the first redlined draft Intrado sent to Verizon months earlier had 50 edits.)  In addition to being newly presented in the parties’ negotiations, many of the issues Intrado raised just before filing its arbitration are wholly new to Verizon.  No CLEC or entity claiming that status, in the 12 years since adoption of the Act, has ever requested the kinds of features and arrangements Intrado is requesting of Verizon in an ICA.  Therefore, Verizon has never had to develop positions to address such requests, many of which present technical, operational, and legal complexities that Verizon must carefully evaluate in order to respond to Intrado.  Adding to the difficulty of assessing Intrado’s untimely proposals is the fact that many of them are only vaguely delineated and Intrado has offered little or no supporting rationale for them.  

Conducting a very large arbitration like this one in a compressed timeframe is difficult under the best of conditions—that is, where the open issues and parties’ positions have been clearly defined and narrowed through negotiation.  But where the parties have not actually negotiated many of the issues raised in a party’s petition—as is the case here—it will be impossible for the Commission to efficiently manage the arbitration process.  At this point, Verizon is not even sure the parties disagree on particular issues, because Verizon does not know, in some cases, exactly what Intrado is seeking.  In others, Verizon has not had sufficient time to develop a response.  It may well be that Verizon can agree to some of Intrado’s proposals, or that the parties may be able to reach a compromise on particular issues, but only after a meaningful discussion of those issues. 

Even if the Commission decides to proceed to arbitration without waiting for the FCC to decide whether arbitration is proper, the Commission cannot be expected to waste time and resources trying to figure out what the open issues are, let alone what the parties’ positions on those issues are, before trying to arbitrate them.  This is not the process prescribed by the Act, which contemplates arbitration of only “open issues” arising from negotiations.  Indeed, a party may not file for arbitration until negotiating for at least 135 days (up until 160 days).  47 U.S.C. § 252(b)(1).  Requiring negotiations for months before arbitrating was Congress’ way of assuring that parties made a genuine effort to clearly define their disputes and attempt to resolve them on their own, before involving state Commissions.  In this case, however, the parties have not even finished defining the open issues, let alone trying to resolve them through meaningful negotiations.

If the Commission declines to wait for a decision on the threshold arbitration issue, the only feasible course is to defer arbitration for a reasonable period to allow the parties to better define and negotiate the open issues.  A 60-day abeyance should be sufficient to allow the parties to conduct pre-arbitration negotiations.  This additional time for negotiation will not prejudice Intrado.  Intrado has already indicated its willingness to continue negotiating with Verizon (Intrado Petition at 15).  If Verizon and Intrado must proceed with a premature arbitration, their resources will have to be directed primarily to that effort, rather than to resolving open issues.  This result is not in anyone’s best interest.  Deferring the start of the arbitration for a brief period now will save time and effort later, because the Commission and the parties will be assured of arbitrating only issues that are clearly defined and truly disputed.

If the Commission grants the stay and extends the pre-arbitration negotiation period, the Act’s nine-month period for the Commission resolution of the open issues (see 47 U.S.C. § 252(b)(4)(C) would be extended accordingly.  Verizon would, in any event, agree to waive the nine-month period for decision, if the Commission deems a waiver by the parties appropriate. 

Conclusion

For all these reasons, Verizon asks the Commission to dismiss Intrado’s Petition for Arbitration or hold it in abeyance pending a decision on the question whether Intrado is entitled to arbitration at all.  If the Commission declines to wait for that ruling, then Verizon asks it to hold Intrado’s Petition in abeyance for at least 60 days, in order to allow the parties to focus on negotiation of disputed issues.   

Respectfully submitted,

Verizon North Inc.







      By:       /s/
  Thomas E. Lodge
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Columbus, Ohio  43215-3435
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A. Randall Vogelzang

General Counsel

Verizon North Inc.
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600 Hidden Ridge
Irving, TX  75038
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CERTIFICATE OF SERVICE


The undersigned hereby certifies that a copy of the foregoing has been served upon all parties listed below, by electronic service or by ordinary U.S. mail delivery, this 31st day of March, 2008.

Rebecca Ballesteros

Intrado Communications

1601 Dry Creek Drive

Longmont, CO  80503

Michael H. Gertner

Gertner & Gertner

175 South Third Street, Suite 555

Columbus, OH  43215-5188

gernerlaw@aol.com

Cherie Kiser

Angela F. Collins

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

701 Pennsylvania Avenue, N.W., Suite 900

Washington, DC  20004







        /s/   Thomas E. Lodge
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� “We note that until such time as this threshold issue is resolved that it would be inappropriate to resolve the other disputed issues.  Therefore, we will defer resolution of all issues in Intrado’s Petition to the FCC.”


� Petition of Intrado Comm. of Virginia, Inc. for Arbitration to Establish an Interconnection Agreement with Central Telephone Co. of Virginia d/b/a Embarq and United Tel.-Southeast, Inc. d/b/a Embarq, under Section 252(b) of the Telecommunications Act of 1996, Order of Dismissal, Case No. PUC-2007-00112, at 2-3 (Feb., 14, 2008).


� Petition of Intrado Comm. of Virginia Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corp. Commission Regarding arbitration of an Interconnection Agreement with Central Tel. Co. of Virginia and United Tel.-Southeast, Inc., FCC WC Docket No. 08-33, filed March 6, 2008. 


�  The Commission rejected Intrado’s request for certification as a CLEC.  Case No. 07-1199-TP-ACE, Feb. 5, 2008, Finding and Order.
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