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OCC’S MOTION TO STRIKE DOMINION’S UNAUTHORIZED “RESPONSE”
BY

OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I. INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OCC”) submits the following reply to Dominion’s Memorandum Contra to the Ohio Consumers’ Counsel’s Motion to Strike. Dominion filed an unauthorized “Response” and OCC moved to strike it.
This case involves the underlying issue of whether Dominion can include in its infrastructure development rider costs that are not authorized by law.  OCC requests that the Public Utilities Commission of Ohio (“PUCO”) follow the plain language of R.C. 4929.161 through 4929.167 by ruling that Dominion cannot collect through its infrastructure development rider the costs for relocating Dominion’s gathering lines. In its motion to intervene and comments filed on July 30, 2021, OCC established how the law prohibits Dominion from collecting these costs as part of this project to extend its distribution gas main to serve Tractor Supply Company.

On August 6, 2021, Dominion filed a pleading styled “Response of The East Ohio Gas Company d/b/a Dominion Energy Ohio to the Comments of the Office of the Ohio Consumers' Counsel.”  On August 13, 2021, OCC filed a “Motion to Strike or, in the Alternative, Motion for Leave to File Reply Instanter, Reply and Memorandum in Support.”  On August 30, 2021, Dominion filed a memorandum contra to OCC’s August 13, 2021 motion to strike.  OCC now files this reply to Dominion ‘s memorandum contra OCC’s August 13, 2021 Motion to Strike.

II. RECOMMENDATIONS

All parties must follow the PUCO’s procedural rules and scheduling orders. O.A.C. 4901:1-43-04 does not allow for Dominion to file a response. If a party deems it important to file some pleading not provided for in the PUCO’s rules and orders, that party must seek and obtain the PUCO’s leave to file the pleading. Dominion never attempted to do so. As a result, the PUCO should grant OCC’s motion to strike Dominion’s unauthorized August 6, 2021 “Response” to OCC’s comments. In the alternative, the PUCO should accept OCC’s reply comments filed as an attachment to its motion to strike. Such PUCO rulings would be consistent with PUCO rules. 
The present case is an example of why parties must follow the PUCO’s rules and procedural orders for pleadings.  Dominion’s August 6, 2021 “Response” is outside the PUCO’s rules and procedural orders, and it spawned additional pleadings for the PUCO to evaluate.  This was unnecessary because the PUCO’s rules already provided for all the pleadings the PUCO needed to evaluate this case.  Dominion’s unauthorized “Response” therefore wasted the PUCO’s (and OCC’s) time.
In effect, Dominion’s August 6, 2021 “Response” stands for the proposition that it can file whatever pleading it wants, whenever it wants, regardless of the PUCO’s rules and scheduling orders.  But, under the Ohio Administrative Code that applies to Dominion and other parties, it can’t do that.  Utilities (including Dominion) are not above state rules; they must follow the rules at the PUCO.
In its Memorandum Contra, Dominion cites several cases that, in its view, support this novel approach to PUCO procedure. However. those cases do not support Dominion’s position at all and, in fact, support OCC’s position. For example, Dominion relies on In re Duke Energy Ohio, Inc.
 That case dealt with the issue of administrative notice and the PUCO held that OCC and OPAE’s late attempts to obtain administrative notice of information outside the record were improper. The PUCO granted Duke’s motion to strike the information from OCC and OPAE’s briefs because they sought to obtain administrative notice in an unauthorized manner, just as Dominion is attempting to present a “Response” in an unauthorized manner here.
Another case is Toliver v. Vectren Energy Delivery of Ohio, Inc.
  As Dominion noted, in that case the PUCO granted Vectren’s motion to strike documents attached to the Complainant’s brief because the documents were not previously admitted into the record. This case supports OCC’s position that parties must follow the PUCO’s established rules for filing pleadings and conducting hearings.
Yet another case is In re Lake Buckhorn Util., Inc.,
 where the PUCO denied OCC’s motion to strike pre-filed testimony that a party had filed in accordance with the PUCO’s rules and scheduling order. Once again, this case supports OCC’s position that parties are required to follow these rules and orders unless they obtain leave from the PUCO to deviate from them. 
Finally, Dominion cites City of Cincinnati v. The Cincinnati Gas and Elec. Co.
 Dominion merely cites this case for the general principle that the PUCO must provide due process to parties. Dominion received due process because it had the opportunity to make its case for cost collection of the gathering line relocation costs when Dominion filed its economic development project application and again when Dominion filed its annual report. In addition, the PUCO has discretion to require an audit to review the issues. All things must end, including Dominion’s attempt to go outside the PUCO’s rules and present its arguments yet again.
III.   CONCLUSION

For the foregoing reasons, the PUCO should grant OCC’s motion to strike Dominion’s August 6, 2021 “Response” or, alternatively, accept for filing OCC’s reply comments attached to its motion to strike.  Dominion stated that it does not object to OCC’s reply comments.
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