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MOTION TO TAKE ADMINISTRATIVE NOTICE 

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL 

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of the residential consumers of Duke Energy Ohio (“Duke” or “the Utility”), submits this Motion to take Administrative Notice of two documents from Duke’s web site that contain information relevant and important to the upcoming decision on Duke’s request to charge its customers $63 million for manufactured gas plant (“MGP”) cleanup costs.
  The following document includes facts (admissions by Duke)
 that are sought to be administratively noticed:

 Attachment A:  Frequently Asked Questions about the West End Gas Works Project and Frequently Asked Questions about the East End Gas Works Project  
As OCC explains in the attached Memorandum in Support, the admissions by Duke contained in Attachment A contradict some of the claims Duke has made throughout the hearing that the extensive and expensive remediation at the East End and West End sites was necessary to protect human health and the environment.  The Frequently Asked Questions and Answers state that the two sites present no health risk to the community and that the Manufactured Gas Plant byproducts only pose a threat to human health if there is prolonged direct contact.  In contrast, in this proceeding, Duke claimed that the extensive and very expensive remediation actions taken at the East End and West End sites were necessary to protect human health and the environment.
   
There is good cause to grant this Motion because OCC only recently became aware of the Frequently Asked Questions documents.  Ohio Adm. Code 4901-1-12 allows for Motions and 4901-1-14 allows for rulings on procedural matters.  Accordingly, this Motion should be granted for reasons more fully explained in the attached Memorandum in Support.

Respectfully submitted,

BRUCE J. WESTON

OHIO CONSUMERS’ COUNSEL

/s/ Larry S. Sauer
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MEMORANDUM IN SUPPORT

The PUCO has broad discretion to conduct its own hearings.
  The PUCO is not stringently confined to the rules of evidence,
 but is directed by statute to observe the practice and rules of evidence in civil proceedings.
    


Under Rule 201 of the Ohio Rules of Evidence, judicial notice may be taken of any adjudicative fact that is not subject to reasonable dispute.  This rule permits courts to fill gaps in the record.  Accordingly, Courts have judicially noticed documents filed, testimony given, and orders or findings.  Under subsection (F) of Rule 201, “Judicial notice may be taken at any stage of the proceeding.” 

The Supreme Court of Ohio has held that while there is no absolute right for the taking of administrative notice, there is no prohibition against the Commission taking administrative notice of facts outside the record in a case.
  The PUCO itself has recognized that it may take administrative notice of adjudicative facts,
 cases,
 entries,
 expert opinion testimony, and briefs and other pleadings filed in separate proceedings.
  The PUCO has also taken administrative notice of the entire record
 and evidence presented in separate cases.
  

In this case, Duke would not be prejudiced by a taking of administrative notice because the Frequently Asked Questions were posted by Duke on its web site.  It is Duke’s own admissions— not hearsay 
— that OCC seeks to be administratively noticed.  Thus the Utility cannot claim that it did not have prior knowledge of the information.  Second, Duke will not be prejudiced because Duke will have ample opportunity to respond to the information contained in the 4 page Frequently Asked Questions in its Reply Brief which is not due until June 20, 2013, two weeks from now.  It is noteworthy that such a two-week time period to respond is twice as long as the OCC and other parties had to review the 105 page Direct expert testimony (and attachments) of Shawn Fiore, which was filed on April 22, 2013, only one week before the start of the evidentiary hearing.  Good cause therefore exists for granting OCC’s Motion because OCC only recently became aware of Duke’s admissions in the Frequently Asked Questions documents.   

The attached document (Attachment A) is a copy of a Duke Frequently Asked Questions web page
 containing questions and answers about the East End and West End MGP remediation sites.  Many identical questions and answers were listed for both East End and West End sites.  The information included in these documents will be helpful to the decision-making process of the PUCO, by further filling the gap of information necessary to evaluate the prudence of the level of spending under Duke’s remediation plan.  Duke’s admissions in the Frequently Asked Questions contradict claims made by Duke in the hearing.  For example, The Frequently Asked Questions states:
Q. Does the West End Site present a health risk to the community?

A. No.  Investigative studies by environmental specialist and the Ohio Environmental Protection Agency (OEPA) shows that the West End site does not pose a health risk to neighboring properties, businesses or residents.  And the OEPA is not requiring Duke Energy to perform any action at this site.  Regardless, Duke Energy will complete the project in compliance with OEPA regulations.  

Q.
Does this site pose a risk to neighboring property?

A.
No.  Neighbors and their property will have no contact with the residual material or contaminates soil.  

Q.
Has this site been a threat to the neighborhood all along?

A. No. Environmental studies conducted at the West End site have shown that there is no threat to public health.  (Emphasis added.)
Despite stating that there was no health risks to the Community from the contamination at the East End or West End sites, Duke has spent almost $63 million in investigation and remediation efforts thus far.  If there was truly no health risk as claimed by Duke through the Frequently Asked Questions, in this case, then there would have been no need to engage in such expensive remediation.  


Duke took steps to assure the general public that there was no health risk to the Community (see Attachment A).  However, under oath, Duke witness Jessica Bednarcik testified about the dangers at the sites, including oil oozing out of the ground.
  Duke cannot have it both ways.  


The Duke answers to its Frequently Asked Questions state that there is no health risk to the Community or to neighboring property.  Such a claim might help explain why Duke took no steps to remediate either site for years after having some concerns about potential environmental contamination.  However, it contradicts Duke’s explanation that the investigation and remediation was necessary because of a change in the potential land use of adjacent properties.  At the hearing, Ms. Bednarcik testified that changes in land use of the adjacent property caused the need for the investigation and eventual remediation.
 

The Frequently Asked Questions also notes:

Q.
Are these byproducts considered a risk to health and the environment?

A.
Coal tar contains some chemical compounds, such as polycyclic aromatic hydrocarbons (PAHs).  These compounds are a common component of asphalt products, including roadway materials, and are only a human health risk if people directly touch, eat or breathe them for a long period.  Asphalt, concrete and topsoil often serve as a protective barrier, limiting human contact with residues in the ground. (Emphasis added.)
This Frequently Asked Question notes that asphalt, concrete and topsoil may serve as sufficient barriers to limit direct human contact with residue inn the ground, thus protecting human health.  Yet, when OCC witness Dr. Campbell similarly suggested that a combination of similar Engineering Controls in association with land use covenants and some limited remediation would have been sufficient to protect human health and the environment, Duke’s witnesses were dismissive of this remediation alternative.
 

Duke’s admission contained in these documents should be administratively noticed
 in this proceeding.  The information will assist the PUCO in reviewing the prudence of Duke’s expenditures (that it wants the PUCO to make consumers pay). 
For the reasons stated above, OCC has established good cause for the Commission to administratively notice Duke’s admissions contained in the documents from Duke’s web site.  Taking administrative notice will provide the Commission with relevant information for consideration in deciding whether customers will pay for Duke’s $63 million request and, if so, how much.  
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� OCC has incorporated this information into the Post Hearing Brief.


� See Ohio Rules of Evidence 801(D)(2)(a). (Admission by party-opponent).


� For example, see Tr. Vol. I at 207, 213, 220, 234, 268; (Bednarcik) (April 29, 2013) and Tr. Vol. II at 296 (Bednarcik) (April 30, 2013).


� See, e.g., R.C. 4903.02, 4903.03, 4903.04; Ohio Adm. Code 4901-1-27.


� See Greater Cleveland Welfare Rights v. Pub. Util. Comm. (1982), 2 Ohio St.3d 62.


� R.C. 4903.22.


� See Canton Storage and Transfer Co. v. Pub. Util. Comm. (1995), 72 Ohio St.3d 1, 17-18 (citing to Allen, D.B.A. J & M Trucking, et al., v. Pub. Util. Comm. (1988), 40 Ohio St.3d 184, 185.  


� In the Matter of the Review of the Interim Emergency and Temporary PIP Plan Riders Contained in the Approved Rate Schedules of Electric and Gas Companies, Case No. 83-303-GE-COI, Entry at ¶6 (Feb. 22, 1989) (administrative notice taken of facts adduced at hearing in another investigation, information compiled by Staff from the 1980 Census Report, and customer information reported pursuant to the Ohio Administrative Code).


� In the Matter of the Amendment of Chapter 4901:1-13, Ohio Administrative Code, to Establish Minimum Gas Service Standards, Case No. 05-602-GA-ORD, Entry on Rehearing at 33 (May 16, 2006) (administrative notice taken of case filed where utility presented problems with remote technology, and sought to discontinue new installation of remote meters).


� In the Matter of the Application of Ohio Edison Company for Authority to Change Certain of Its Filed Schedules Fixing Rates and Charges for Electric Service, Case No. 89-1001-EL-AIR, Opinion and Order at 110 (Aug. 19, 1990) (administrative notice taken by the Attorney Examiner of entries and orders issued in an audit proceeding and an agreement filed in the audit docket).


� See In the Matter of  Ohio Edison Company, the Cleveland Electric Illuminating Company, and the Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, Opinion and Order at 18-21 (finding that the Court has placed no restrictions on taking administrative notice of expert opinion testimony, and that it declined to impose such restrictions); In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and the Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 10-388-EL-SSO, Entry at ¶6 (Apr. 6, 2010), aff’d by Entry on Rehearing at ¶14 (May 13, 2010) (both Entries allowing  the entire record of a prior proceeding to be administratively noticed in the ESP proceeding and ruling that all briefs and pleadings “may be used for any appropriate purposes”). 


� Case No. 10-388-EL-SSO, Entry at ¶6 (Apr. 6, 2010), aff’d by Entry on Rehearing at ¶14 (May 13, 2010).  


� Id.; In the Matter of the Application of The Cincinnati Gas & Electric Company for an Increase in Electric Rates in its Service Area, Case No. 91-410-EL-AIR, Opinion and Order at 19 (May 12, 1992) (administrative notice taken of  the record in the Zimmer restatement case and evidence presented in the case); In the Matter of the Application of Columbus Southern Power Company for Authority to Amend its Filed Tariffs to Increase the Rates and Charges for Electric Service., Case No. 91-418-EL-AIR , Opinion and Order (taking administrative notice of entire record of Zimmer Restatement Case).


� See Ohio Rules of Evidence 801(D)(2)(a). (Admission by party-opponent).


� East End MGP site FAQs �HYPERLINK "http://www.duke-energy.com/EastEnd/"��http://www.duke-energy.com/EastEnd/� and West End MGP site FAQs �HYPERLINK "http://www.duke-energy.com/westend/"��http://www.duke-energy.com/westend/�.


� Tr. Vol. II at 477 (Bednarcik) (April 30, 2013). 


� Tr. Vol. II at 326, 333, 337, 344 (Bednarcik) (April 30, 2013); Duke Ex. No. 21 (Direct Testimony of Jessica Bednarcik) at 9-10 (July 20. 2013).


� Duke Ex. No. 26 (Direct Testimony of Shawn Fiore) at 21-23 (April 22, 2013); Tr. Vol. III at 644-646 (Fiore) (May 1, 2013). 


� Alternatively, the PUCO could admit the information as evidence by reopening the proceeding under Ohio Admin. Code 4901-1-34.  The good cause addressed above would also apply as good cause for admitting the information under Ohio Admin. Code 4901-1-34.
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