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I. INTRODUCTION 

In this case about Just Energy (an energy marketer) subjecting Ohio residential consumers to unfair and misleading marketing practices, Just Energy wants to exclude the state’s designated consumer representative from representing consumers. That’s not a good sign for consumers from this marketer that has been called out by the PUCO for mismarketing to Ohioans—the second time since 2010.
 And now Just Energy’s application for rehearing reflects that its challenges with state rules extend beyond marketing, to the standards for intervention in cases.

On October 11, 2016, the PUCO Staff signed a settlement with Just Energy regarding a Notice of Probable Non-Compliance (with PUCO consumer protection standards) that had been issued to Just Energy on November 16, 2015. In the settlement the PUCO Staff sought to resolve unfair and misleading marketing practices in which Just Energy engaged to the detriment of Ohioans. On November 2, the Office of the Ohio Consumers’ Counsel (“OCC”) filed for intervention in the proceeding, on behalf of the residential consumers that, by act of the Ohio General Assembly, the Consumers’ Counsel represents. On November 3, the PUCO issued an opinion and order approving the settlement and granting OCC intervention. 

On December 2, Just Energy filed an application for rehearing contesting the PUCO’s order granting OCC intervention for consumers. Just Energy claims that the PUCO unlawfully granted OCC’s motion to intervene and that OCC does not meet the standard required for intervention. On both counts, Just Energy is wrong. OCC has a right to intervene, by law. The PUCO properly granted OCC’s intervention under that law. Just Energy's application for rehearing should be denied. 

II. REcommendations

A.
The PUCO should reject Just Energy’s request to rehear and grant OCC’s intervention in this case concerning Just Energy’s mismarketing to consumers. 
Just Energy claims that OCC, Ohio’s designated consumer advocate for utility-related matters, does not meet even a single one of the standards for intervention in this case about Just Energy’s mismarketing to consumers. But, intervention in PUCO cases is a matter of Ohio law and the law does not support Just Energy’s assertions. OCC has a right to intervene in this case and a statutory mandate to protect the interests of residential customers.

When ruling upon a party's right to intervene, the PUCO is required (under R.C. 4903.221) to consider four criteria for determining intervention. 

1. The nature and extent of the prospective intervenor's interest;

2. The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

3. Whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings;

4. Whether the prospective intervenor will significantly contribute to full development and equitable resolution of the factual issues.

The PUCO’s regulations have added an additional factor which is “[t]he extent to which the person’s interest is represented by existing parties.”
 

The Ohio Supreme Court has further stated that “intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”
 The Court has also stated that when a party explains their interest and explains that their views would not be adequately represented by existing parties, that in the “absence of some evidence in the record calling those claims into doubt or showing that intervention would unduly prolong or delay the proceedings, intervention should have been granted.”
 Indeed, in two cases where the PUCO had denied OCC's interventions, the Court reversed the PUCO to allow OCC's intervention.
 

OCC is the statutory representative of Ohio residential customers for matters regarding public utility service.
 In its efforts to deny consumers their representation by the Legislature’s designated consumer advocate, Just Energy claims that OCC’s interest is duplicative of the PUCO staff. OCC appreciates the public service of the PUCO Staff. But Just Energy is 40 years late for its argument, given the Ohio General Assembly decided in 1976 that consumers be represented by OCC even with the existence of the PUCO Staff.  State law being what it is, there is no need to belabor the point. Suffice it to say that the PUCO Staff’s role is to strike a balance between the interests of regulated entities and those of all the customers (including those victimized by mismarketing from energy marketers). On the other hand, OCC is the direct representative of Ohio residential consumers. 

Ohioans’ interests certainly merit OCC’s representation where an energy marketer like Just Energy has been charged with engaging in “unfair, misleading, deceptive or unconscionable” marketing practices and “knowingly enrolling PIPP customers.”
 The PIPP program is only open to residential customers.
 So this case directly involves residential customers and it is appropriate for OCC to represents those interests. 

Just Energy claims that OCC’s intervention has no practical consequence if OCC does not file for rehearing.
 Embracing Just Energy’s view of the intervention standard—which was not the Ohio General Assembly’s view—would narrowly construe a standard that the Supreme Court has determined should be “liberally construed.”
 As explained, OCC has a statutory right to be a part of this proceeding, on behalf of consumers. So, Just Energy’s application for rehearing should be denied. 

B. 
The PUCO’s grant of OCC’s intervention was proper under law and rule. 

Just Energy contends that when the PUCO granted OCC intervention the day after the Motion was filed, the PUCO inappropriately issued an expedited ruling. To support its claim, Just Energy cites Ohio Admin. Code 4901-1-11 for the proposition that it has the right to respond to OCC’s motion to intervene. For one thing, the 15-day time-period it references is located in the subsequent section of the Code, Ohio Admin. Code 4901-1-12, and not 4901-1-11 (as cited by Just Energy). This section of the Ohio Administrative Code states that the PUCO may issue an expedited ruling “where issuance of such a ruling will not adversely affect a substantial right of any party.”
 Just Energy would stretch too far the meaning of a “substantial right.”

The substantial right involved in this issue is OCC’s right to intervene under law. No “substantial right” of Just Energy has been affected. Just Energy retains the right to advance whatever arguments it is inclined to make in any future matters in this case.

Just Energy’s further claim is that OCC would “duplicate” Staff’s efforts to monitor the stipulation. OCC has already addressed in the preceding section Just Energy’s mistaken understanding of the General Assembly’s enactments in creating OCC as a consumer representative and in establishing intervention standards. The PUCO should reject Just Energy’s application for rehearing. 

III. CONCLUSION

Just Energy’s application for rehearing is an anti-consumer initiative to prevent the state’s designated consumer representative from participating in this case that the PUCO initiated about Just Energy’s mismarketing to Ohio consumers. Just Energy’s rehearing request is inconsistent with state law and Supreme Court precedent. The PUCO should deny Just Energy’s application for rehearing. 
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