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motion OF BORDER ENERGY Gas services, INC. 

TO EXTEND protective order

Pursuant to the January 21, 2011 Entry in this proceeding (the “2011 Entry”) and Ohio Adm.Code 4901-1-24(D), Border Energy Gas Services, Inc. (“Border”) hereby moves to extend the protective order granted in the 2011 Entry to keep Exhibits C-3 (Financial Statements), C-4 (Financial Arrangements), and C-5 (Financial Forecasts) attached to its Renewal Certification Application, filed November 16, 2010, and Exhibits C-3 (Financial Statements), C-4 (Financial Arrangements), and C-5 (Financial Forecasts) attached to its Renewal Certification Application, filed January 9, 2009 (collectively, the “Confidential Information”), confidential and excluded from the public record.  Section 4929.23(A), Revised Code, requires the Commission to take the necessary measures to protect the confidentiality of certain information provided to the Commission by a retail natural gas supplier subject to certification.

Border requests that the Commission issue such order as is necessary to continue to protect the Confidential Information.  Non-disclosure of the information is not inconsistent with the purposes of Title 49 of the Revised Code because the Commission and its Staff will have full access to the Confidential Information in order to fulfill their statutory obligations.

The bases for this Motion may be found in the attached Memorandum of Support.

Respectfully submitted,

BORDER ENERGY GAS SERVICES, INC.

By:
/s/ Ann B. Zallocco
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MEMORANDUM IN SUPPORT OF
MOTION TO EXTEND PROTECTIVE ORDER

Border Energy Gas Services, Inc. (“Border”) seeks to extend the protection of the Confidential Information that was filed in this proceeding as Exhibits C-3, C-4, and C-5 to its Renewal Certification Application filed January 9, 2009 and as Exhibits C-3, C-4, and C-5 to its Renewal Certification Application filed November 16, 2010 (the “Confidential Information”).  The information for which protection was granted, and for which an extension of that protection is sought, consists of confidential financial information. 

As was the case when Border initially filed the Confidential Information, Border considers the information to be, and has treated it as, a trade secret.  The need for protection of the Confidential Information from disclosure, as stated in Border’s Memorandum in Support of its original Motion for Protective Order filed January 9, 2009 and in Border’s Memorandum in Support of its original Motion for Protective Order filed November 16, 2010 (incorporated herein by reference), continues today.  It continues to be true that the Confidential Information includes detail about the operations and finances of Border that would be of significant interest to competitors.  Consequently, that data constitutes confidential information that should not be disclosed in the public record.

The Confidential Information constitutes trade secrets as defined in Revised Code §1333.61(D).  The information (1) derives economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by other persons who can obtain economic value from its disclosure or use, and (2) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.  

The Ohio Supreme Court adopted six factors to be used in determining whether a trade secret claim meets the statutory definition:

1)
The extent to which the information is known outside the business;

2) 
The extent to which it is known to those inside the business, i.e., by the employees;

3) 
The precautions taken by the holder of the trade secret to guard the secrecy of the information;

4)
The savings effected and the value to the holder in having the information as against competitors;

5)
The amount of effort or money expended in obtaining and developing the information; and

6)
The amount of time and expense it would take for others to acquire and duplicate the information.

State ex rel. The Plain Dealer v. Ohio Dept. of Ins., 80 Ohio St.3d 513, 524-525 (1997).

The Confidential Information is not known outside of Border and is known within Border only to senior managers and a limited number of employees with a particular need to know.  Border has taken precautions to guard the secrecy of the Confidential Information by limiting its dissemination.  Further, Border expended a significant amount of time and money in developing the Confidential Information.  Disclosure of the Confidential Information would harm Border’s competitive position in the marketplace.  (See attached Affidavit of Andrew Mitrey, President, Border Energy Gas Services, Inc.)

The protection of trade secret information from public disclosure is consistent with the purposes of Title 49 because the Commission and its Staff have access to the information.  Granting continued protection of the Confidential Information will not impair the Commission’s regulatory responsibilities.

Continued confidential treatment of Exhibits C-3, C-4, and C-5 to the Renewal Certification Application filed January 9, 2009 and Exhibits C-3, C-4, and C-5 to the Renewal Certification Application filed November 16, 2010 is therefore both appropriate and required by Ohio law and the Commission’s rules.  For the foregoing reasons, Border Energy Gas Services, Inc. prays that its Motion to Extend Protective Order be granted and that the designated information be protected from public disclosure for an additional twenty-four month period, reserving its right to seek further protection pursuant to Ohio Adm.Code 4901-1-24.
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AFFIDAVIT OF ANDREW MITREY

STATE OF OHIO

COUNTY OF DELAWARE



NOW COMES Andrew Mitrey, being first duly cautioned and sworn, deposes and says as follows:

1. I am President of Border Energy Gas Services, Inc. (“Border”), 9787 Fairway Drive, Powell, Ohio 43065.  I make this Affidavit on behalf of Border, and do so in the ordinary discharge of my responsibilities.

2. I have personal knowledge of all relevant matters pertaining to the Motion of Border Energy Gas Services, Inc. to Extend Protective Order, which Border is contemporaneously filing with the Public Utilities Commission of Ohio.  I am authorized to make this Affidavit on behalf of Border.

3. Border considers the financial information filed under seal in this proceeding on January 9, 2009 as Exhibits C-3, C-4, and C-5 and on November 16, 2010 as Exhibits C-3, C-4, and C-5 (the “Confidential Information”) to be confidential.

4. The Confidential Information is not otherwise available to the general public, and includes detail about the operations and finances of Border that would be of significant interest to competitors.  Consequently, Border is requesting that the Confidential Information not be disclosed to the public.

[image: image1.jpg]5. The Confidential Information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable by proper means
by, other persons who can derive economic value from its disclosure or use.

6. The Confidential Information is provided only to Border’s senior management and a
restricted list of employees who have a particular need to know the Confidential
Information,

7. The Confidential Information is not outdated or stale and it continues to be true that
public disclosure of the Confidential Information would place Border at a competitive
and economic disadvantage.

8. The Confidential Information is the subject of efforts by Border that are reasonable under
the circumstances to maintain its secrecy.

9. Border has expended a significant amount of time and money to develop the Confidential
Information. Disclosure of the Confidential Information would harm Border’s
competitive position in the marketplace.

10. Border considers the Confidential Information to be, and has treated it as, a trade secret,
As aresult, the need to protect the Confidential Information from public disclosure
continues today.

FURTHER AFFIANT SAYETH NAUGHT.

Andrew Mitrey ’

Sworn to before me and subscribed in my presence this _Q_l,a%ay of October 2012.
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