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INTRODUCTION AND BACKGROUND

On August 3, 2011, FirstEnergy Service Company (FirstEnergy) filed a petition for declaratory order requesting that the Federal Energy Regulatory Commission (FERC) declare that Multi-Value Project (MVP) transmission usage charges proposed by the Midwest Independent Transmission System Operator, Inc. (MISO) in Docket No. ER10-1791 may not, by their own terms, be imposed on departing transmission owners or loads.  In the alternative, FirstEnergy filed a formal complaint, pursuant to section 206 of the Federal Power Act (FPA) and Rule 206 of FERC’s Rules of Practice and Procedure, alleging that it is unjust and unreasonable to apply MVP transmission charges to First​Energy or its customers who migrated from MISO to PJM Interconnection, L.L.C. (PJM) effective June 1, 2011.  The Public Utilities Commission of Ohio (Ohio Commission) hereby provides its comments in support of the relief requested in this proceeding by FirstEnergy.

EXECUTIVE SUMMARY


MISO’s proposed MVP transmission charges regarding its Michigan Thumb Pro​ject do not benefit customers in the FirstEnergy service area.  FERC should consider both the “cost causation” and/or “beneficiary pay” principals when analyzing the cost alloca​tion issues in this case.  MISO lacks sufficient evidence that FirstEnergy caused these proposed charges or that FirstEnergy will receive any significant electrical benefit from its project.  Instead, MISO’s MVP transmission usage charges will inflict a penalty on Ohio consumers for FirstEnergy’s withdrawal from MISO.  Furthermore, MISO’s attempt at socializing costs to FirstEnergy is against both FERC’s chief transmission cost allocation principles stemming from Order No. 1000 (Order 1000) 
 and the Seventh Cir​cuit remand regarding transmission cost allocation.


The Ohio Commission’s primary concern is the lack of benefit to Ohio and its con​sumers resulting from the proposed transmission charges stemming from MISO’s proposed Michigan Thumb Project.  The Ohio Commission’s longstanding principals demand that benefits from a given project be commensurate with the actual costs to its consumers.  Here, it is clear that the overall cost allocated to consumers will outweigh the potential benefits.


FERC should also consider that the allocation of Michigan Thumb Project costs to FirstEnergy may be unjust, unreasonable or unduly preferential under FPA section 206.  MISO announced its proposed cost allocation for the Michigan Thumb Project long after FirstEnergy gave written notice of its intention to withdraw from MISO and also after American Transmission Systems Inc. (ATSI) officially committed its load into the PJM Base Residual Auction.  That being said, MISO’s cost allocations would be unjust and unreasonable given the appropriate notice of withdrawal by FirstEnergy and the lack of benefit provided to consumers resulting from the Michigan Thumb Project.  

DISCUSSION

Beneficiary Pays and Cost Causation


The Ohio Commission believes that the beneficiary pays costing approach ensures that FERC will realize its obligation to ensure just and reasonable rates by making certain that those causing costs are being rendered the appropriate charges.  Conversely, here, MISO is attempting to socialize MVP costs from the proposed Michigan Thumb Project to FirstEnergy without providing any benefit to its customers.  FirstEnergy points out that when using the beneficiary pays approach, “FERC is not authorized to approve a pricing scheme that requires a group of utilities to pay for facilities from which its members de​rive no benefits, or benefits that are trivial in relation to the costs sought to be shifted to its members.”
 


Ohio consumers will be provided little or no benefits as a result of the Michigan Thumb Project.  Under the beneficiary pays approach, MISO should only assign cost responsibility for the Michigan Thumb Project to the transmission zones that would actu​ally benefit from the new facilities.  To be clear, the beneficiary pays approach does not preclude the spreading of costs on a region-wide basis, but spreading such costs is only viable if all customers in a certain region benefit to the same relative degree.  Here, FirstEnergy withdrew from MISO on May 31, 2011, before any transmission facilities were even built.  Accordingly, MISO did not include the ATSI zone in its original plans for the project.
  Therefore, without proof that FirstEnergy and its customers will be pro​vided a significant benefit either in load increase or reliability, FERC should find that MISO’s proposed MVP cost allocation vis-a-vis FirstEnergy violates its own transmis​sion cost policies.  

FERC Order No. 1000

MISO’s MVP cost allocation proposal is inconsistent with FERC’s transmission cost allocation principles established in Docket No. RM10-23-000; Order No. 1000.  On July 21, 2011, FERC issued a final rule in Order 1000, establishing six transmission cost allocation principles.
  The most relevant include:

1. The cost transmission facilities must be allocated to those within the transmission planning region that benefit from those facilities in a manner that is at least roughly commensu​rate with estimated benefits.

2. Those that receive no benefit from transmission facilities, either present or in a likely future scenario, must not be involuntarily allocated any of the costs of those transmission facilities.

Although FERC adopted these principles after MISO’s proposed MVP charges, FERC should take into consideration its current principles when reviewing this case.


There are no commensurate benefits to Ohio consumers resulting from MISO’s Michigan Thumb Project.  It is an intrastate project that will have no positive effect on Ohio during or after construction.  In accordance with FERC’s second principal, Ohio consumers should not be allocated any costs resulting from projects that do not meet FERC’s first principal.  Consequently, the Ohio Commission urges FERC to take into consideration its current cost allocation principals when reviewing this case.

Seventh Circuit Remand


MISO’s MVP cost allocation proposal is also inconsistent with U.S. Court of Appeals for the Seventh Circuit’s (“Seventh Circuit”) remand to FERC on cost socializa​tion.  On April 19, 2007 FERC issued Opinion No. 494 — an order on an initial decision concerning PJM’s Transmission lines.
  In this Order, FERC, decided to adopt the post​age-stamp cost allocation method for the recovery of the cost of investment in new facili​ties that operate at or above 500 kV.  Upon further review, in its August 6, 2009 order, the Seventh Circuit found that FERC had not cited sufficient record evidence to justify its adoption of a postage stamp cost allocation methodology for new transmission facilities operating at or above 500 kV.
  The Seventh Circuit also noted that FERC had not justi​fied the allocation of costs on the basis of reliability provided to the PJM system.
  Subse​quently, FERC issued an Order Establishing Paper Hearing Procedure in response to the Seventh Circuit’s decision and has yet to issue an order after receiving comments from various parties.


In this case, MISO’s proposed MVP cost allocation to FirstEnergy’s ATSI zone is analogous to the postage stamp cost allocation method that the Seventh Circuit rejected.  As a result, MISO fails to show cost causation or benefits that will impact FirstEnergy resulting from its Michigan Thumb Project under the beneficiary pays methodology.  Therefore, FirstEnergy should not be allocated any costs stemming from its Michigan Thumb Project. 

Ohio Commission’s Position


The Ohio Commission’s mission has always been to protect consumers from unnec​essary costs and to ensure that any warranted costs are prudently incurred and have correlating material benefits to consumers.  MISO’s Michigan Thumb Project costs lack a correlating material benefit to Ohio consumers in the FirstEnergy service area.  It is unreasonable to ask Ohio’s consumers to both subsidize the construction of transmission facilities and potentially pay higher energy prices once the facilities are built.  FERC must ensure that costs are recovered from those customers who will benefit from lower rates and not those who will experience higher rates.  Furthermore, the responsibility and obligation to ensure just and reasonable rates based on the premise of cost causation should be a deep-seated and essential mission for FERC. 


Here, MISO has failed to demonstrate the material benefits needed to justify the costs allocated to Ohio consumers.  Because FirstEnergy’s service area was never a part of the original cost allocation for the Michigan Thumb Project,
 it would be unjust to allocate costs to FirstEnergy’s service area now that it has officially withdrawn from MISO and joined PJM.  
Unjust and Unreasonable


FERC should consider whether the allocation of MVP costs to FirstEnergy and its customers may be unjust, unreasonable or unduly preferential under FPA section 206.  FirstEnergy gave written notice to FERC of its withdrawal from MISO, FERC approved the notice, and ATSI Utilities committed their loads in the PJM Base Residual Auction well before MISO’s proposed MVP cost allocation on July 15, 2010.
  Considering the facts of this case and lack of benefit that will result in favor of FirstEnergy, its customers, and ultimately Ohio consumers, it is inconsistent with the FPA’s just and reasonable mandates to require customers not benefiting from an economic transmission project to share in the cost.  Therefore, the Ohio Commission recommends that FERC take into consideration the lack of benefit and potential detriment Ohio consumers will likely experience when considering the “just and reasonableness” of MISO’s proposed MVP cost allocation.
CONCLUSION


The Ohio Commission supports FirstEnergy’s petition for a declaratory order requesting that FERC declare that MISO’s MVP charges resulting from its Michigan Thumb Project may not be imposed on Ohio consumers without a corresponding benefit.  As shown above, allowing MISO’s MVP charges to be levied upon FirstEnergy and/or 

its customers that migrate from MISO to PJM would be inconsistent with well-grounded judicial and legislative precedent.  Specifically, it would conflict with: (1) FERC Order No. 1000; (2) the Seventh Circuit’s remand to FERC regarding cost socialization; and (3) FPA Section 206’s requirement that all costs be just and reasonable.  Because MISO’s proposed MVP transmission usage charges for its Michigan Thumb Project attempt to allocate cost to Ohio consumers who are receiving no material benefit, FERC must issue an order in favor of FirstEnergy.  The Ohio Commission thanks FERC for the oppor​tunity to file comments in this proceeding.
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