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The PUCO should protect Columbia Gas's residential and small business customers from $200 million—$150 for the average residential consumer over six years—in unnecessary and unjust charges for natural gas energy efficiency programs. In its December 21, 2016 Opinion and Order in this case, the PUCO approved a settlement that does not benefit customers, does not benefit the public interest, and violates regulatory principles and practices. The PUCO’s order favors subsidies and government intervention that come at a cost to consumers who otherwise could exercise their own choices for whether to spend money in the energy efficiency marketplace. The Order is unreasonable and unlawful.



The PUCO should also protect the public's right to transparency in PUCO proceedings. In its Order, the PUCO granted Columbia's motions to keep secret important information regarding program rebates, participation levels, and the projected benefits of Columbia's proposed energy efficiency programs. This too was unreasonable and unlawful.




And the PUCO should protect the litigation process in its proceedings by granting OCC's motion to strike portions of Columbia's and OPAE's briefs. Due process compels a fair litigation process that protects parties from off-record information and last-minute surprises in briefing. The PUCO erred by denying the majority of OCC's motion to strike.
The December 21, 2016 Opinion and Order (the "Order") approved, with one minor modification, the August 12, 2016 Stipulation and Recommendation (the "Settlement") signed by Columbia, Ohio Partners for Affordable Energy ("OPAE"), the PUCO Staff, Mid-Ohio Regional Planning Commission, Interstate Gas Supply, Inc., Retail Energy Supply Association, and Ohio Hospital Association (collectively, the "signatory parties"). The Order granted Columbia's motions for protective orders filed in this case. And it denied substantially all of OCC's motion to strike portions of Columbia's and OPAE's briefs.
The Order is unreasonable, unlawful, unjust, and unwarranted in the following respects: 
Assignment of Error 1: The PUCO erred by not explaining its decision in the Order in violation of R.C. 4903.09 and Ohio Supreme Court precedent.

Assignment of Error 2: The PUCO erred by approving a settlement that does not benefit customers or the public interest, which is required under the standard for considering settlements.

A.	The PUCO erred by approving Columbia's natural gas energy efficiency programs despite the record showing that after six more years of the programs, the average Columbia customer will use more natural gas than he or she currently does.
B.	The PUCO erred by approving Columbia's natural gas energy efficiency programs for an unreasonably long term, six years instead of three.
C.	The PUCO erred by disregarding the regulatory principle of cost causation by permitting General Services and Large General Services customers to participate in and benefit from Columbia's DSM programs, even though these rate classes do not pay Columbia's DSM rider—a rider paid by residential customers.
D.	The PUCO erred by failing to protect consumers from unreasonable program costs because Columbia is authorized to continue hiring program implementation contractors without competitive bidding.
E.	The PUCO erred by approving Columbia's On Line Audit, Energy Design Solutions, and EPA Portfolio Manager programs despite the record evidence showing that these programs, which will cost consumers $5.74 million, are projected to result in zero energy savings for consumers.
F.	The PUCO erred by approving the continuation of Columbia's low-income weatherization program without modification, despite record evidence that less than 1% of Columbia’s low-income customers will participate in this program each year. Columbia proposes to spend over $14 million per year, and the record shows that Columbia unreasonably spends $7,000 per household, thus limiting the number of low-income customers who can benefit from this program.
G.	The PUCO's approval of EfficiencyCrafted Homes program was unreasonable because this program provides an unlimited number of large rebates to home builders, not customers.
H.	The PUCO erred by approving the Settlement despite record evidence that Columbia's proposed natural gas energy efficiency programs are not cost-effective, as required by PUCO rules and precedent.
I.	The PUCO erred by approving a settlement does not adequately limit the amount that customers pay for Columbia's natural gas energy efficiency programs.

Assignment of Error 3: The PUCO erred by approving a settlement that violates regulatory principles and practices, contrary to the standard used for considering settlements.

A.	The PUCO erred by approving a settlement that violates the regulatory principle that natural gas energy efficiency programs should minimize the impact (charges) to nonparticipants (customers who pay for the programs but do not benefit).
B.	The PUCO erred by approving a settlement that violates the regulatory principle that customers should not pay intra-class subsidies.
C.	The PUCO erred by approving a settlement that violates the regulatory principle that customers should be protected from paying too much for energy efficiency program costs and utility profits (shared savings).

Assignment of Error 4: The PUCO erred by adopting Columbia's position to deny the public access to certain information on what customers are paying for under the Order, which violates R.C. 1333.61, R.C. 4903.09, and other laws favoring disclosure.
A.	The PUCO erred by determining that customer participation rates and energy efficiency program costs are trade secrets (meaning kept secret from the public), contrary to R.C. 1333.61.
B.	The PUCO erred by finding that certain information constitutes trade secret information (meaning kept secret from the public) despite record evidence that Columbia has not made reasonable efforts to maintain secrecy of the information.
C.	The PUCO erred by finding that certain information constitutes trade secret information (meaning kept secret from the public) despite record evidence that Columbia does not derive economic value from keeping secret its cost-effectiveness model, and that others would not obtain economic value from its disclosure or use.
D.	The PUCO erred by finding that certain information constitutes trade secret information (meaning kept secret from the public) despite record evidence that Columbia does not have an independent business interest in competing in the market for energy efficiency services.
E.	The PUCO erred by finding that the inputs and data that are utilized in Columbia's cost-effectiveness model are trade secrets (meaning kept secret from the public).
Assignment of Error 5: The PUCO erred in relying on information outside the record in this proceeding, which is unfair and violates PUCO precedent.

The PUCO should grant rehearing and abrogate or modify the Order.
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MEMORANDUM IN SUPPORT


Energy efficiency programs should reduce energy usage, save customers money on their energy bills, and help as many Ohioans—and in particular, low-income Ohioans—as possible. Columbia's proposed natural gas programs do not do these things. Just the opposite, in fact: customers' energy usage will increase over the life of the programs, the programs will cost more than they save, and less than 1% of Columbia's low-income customers will participate in Columbia's low-income program each year. 
But despite these fundamental flaws, the Order in this case approves Columbia's proposal and will require Columbia's customers to pay $200 million for natural gas energy efficiency. This does not benefit customers, is not in the public interest, and violates regulatory principles and practices.
The Order is unjust, unreasonable, unlawful, and unwarranted. It should be abrogated or modified to eliminate the unjust result that it imposes on Columbia's captive natural gas customers.
[bookmark: _Toc472696272]STANDARD OF REVIEW
After an order is entered, intervenors in a PUCO proceeding have a statutory right to apply for rehearing "in respect to any matters determined in the proceeding."[footnoteRef:2] An application for rehearing must "set forth specifically the ground or grounds on which the applicant considers the order to be unreasonable or unlawful."[footnoteRef:3] [2:  R.C. 4903.10.]  [3:  R.C. 4903.10(B). See also Ohio Admin. Code 4901-1-35(A).] 

In considering an application for rehearing, Ohio Revised Code 4903.10 provides that the PUCO may grant and hold rehearing if there is "sufficient reason" to do so. After such rehearing, the PUCO may "abrogate or modify" the order in question if the PUCO "is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted."[footnoteRef:4] [4:  R.C. 4903.10(B).] 

For the reasons described below, the Order is unreasonable, unlawful, unjust, and unwarranted under R.C. 4903.10. The PUCO should grant OCC's application for rehearing. It should abrogate or modify the Order, consistent with OCC's recommendations in this application for rehearing.

[bookmark: _Toc472696273]Assignment of Error 1: The PUCO erred by not explaining its decision in the Order in violation of R.C. 4903.09 and Ohio Supreme Court precedent.
The Order fails to explain the PUCO's reasons for rejecting OCC's arguments and approving the Settlement. This violates Ohio Revised Code 4903.09. By statute, the PUCO is required to file a written opinion "settling forth the reasons prompting the decisions arrived at."[footnoteRef:5] For 30 years, the Ohio Supreme Court has interpreted R.C. 4903.09 to mean that PUCO orders must be sufficiently detailed "to enable the court to make its review as to lawfulness and reasonableness."[footnoteRef:6] [5:  R.C. 4903.09.]  [6:  MCI Telecomm. Corp. v. PUCO, 32 Ohio St. 3d 306, 312 (1987).] 

Recently, in In re Application of Columbus Southern Power Co.,[footnoteRef:7] the utility argued that the PUCO failed to address its arguments regarding the proper application of the significantly excessive earnings test. On appeal, the Supreme Court held that the PUCO is required to respond to parties' arguments and explain why it agrees or disagrees with them: "The commission never offered a response to AEP's claims and thus failed to explain its decision. This was error."[footnoteRef:8] [7:  2016-Ohio-1608 (Apr. 21, 2016).]  [8:  Id. ¶ 66.] 

Here, like in Columbus Southern, it is not possible for the Court to review the PUCO findings as to lawfulness and reasonableness. The PUCO ignored in their entirety many of OCC's arguments. There would be no way for the Ohio Supreme Court, or any other person reading the Order, to discern the PUCO's reasoning for rejecting OCC's arguments regarding the Settlement.
OCC made numerous arguments explaining why the Settlement does not benefit customers, does not benefit the public interest, and violates regulatory principles and practices. The PUCO did not provide any reasoning or explanation on any of the following of OCC's arguments:
1. The six-year term is too long because it ignores the constantly-changing market for energy efficiency technologies and measures.
2. Columbia made no attempt to evaluate the market for natural gas energy efficiency.
3. Columbia's low-income weatherization program creates an extreme subsidy: it helps less than 1% of Columbia's low-income customers each year and costs $7,000 per house.
4. The Settlement requires customers to pay $5.74 million for programs that are projected to result in zero energy savings.
5. Columbia improperly included non-energy benefits in its cost-benefit analysis, which inflated its cost-effectiveness scores.
6. Columbia used low discount rates to artificially increase its cost-effectiveness scores.
7. Columbia improperly assumed that CHOICE customers would continue to pay more for their natural gas than the SCO price, which inflated its cost-effectiveness scores.
8. The Settlement encourages intra-class subsidies, which violates regulatory principles.
There is no explanation as to why the programs were approved for six years, instead of three years, as proposed by OCC, ELPC, NOAC, and the NOAC communities. The PUCO failed to identify the reasons supporting its decision in this regard.  There is no way to determine why the PUCO decided that six years was appropriate because the Order is silent on this issue.
There is no explanation as to why Columbia should be allowed to continue its programs, even though it made no effort to determine whether those programs are consistent with the market for energy efficiency in 2017 and beyond.  The PUCO failed to address Columbia's lack of effort.  The Order is silent on this issue.
The PUCO does not explain why Columbia's proposal, where only 1% of Columbia's low-income customers participate in Columbia's low-income program each year, at a cost of $7,000 per house, is reasonable when the program could potentially be modified to provide benefits to more customers at a lower per-customer cost.  There is no way to determine why the PUCO decided that this subsidy is just and reasonable because the Order is silent on this issue.
The PUCO fails to explain why is it appropriate for customers to pay nearly $6 million for programs that Columbia admits will produce no energy savings. The PUCO failed to identify the reason why these programs should be continued.   
The PUCO fails to address OCC's concern that Columbia was permitted to artificially increase its cost-benefit scores by making unjustified and unprecedented cost-benefit assumptions. There is no way to know why the PUCO concluded that Columbia's cost-benefit testimony was reliable because the Order ignores nearly all of OCC's cost-benefit arguments.
As in its Columbus Southern decision, the PUCO did not respond to OCC's arguments for why the Settlement does not benefit customers or the public interest and why the Settlement violates regulatory practices and principles. Thus, the PUCO failed to explain its decision. This was unlawful under R.C. 4903.09.  Rehearing should be granted. 
[bookmark: _Toc472696274]Assignment of Error 2: The PUCO erred by approving a settlement that does not benefit customers or the public interest, which is required under the standard for considering settlements.
[bookmark: _Toc472696275]A.	The PUCO erred by approving Columbia's natural gas energy efficiency programs despite the record showing that after six more years of the programs, the average Columbia customer will use more natural gas than he or she currently does.
Columbia admits that the average Columbia customer will use more natural gas in 2022—after six more years of its energy efficiency programs—than he or she does right now.[footnoteRef:9] It's hard to imagine a more fundamental principle of energy efficiency than energy efficiency programs should reduce energy usage. If Columbia's programs will not help customers reduce their usage, then they are fatally flawed. [9:  See Columbia Ex. 2 (Thompson Direct), Attachment A (showing average usage of 80.87 Mcf in 2022 compared to 80.80 currently).] 

The PUCO is unconvinced that failure to reduce energy usage is a valid reason for declining to renew Columbia's programs.[footnoteRef:10] Instead, the PUCO found that energy efficiency programs that do not reduce energy usage—and which will cost customers over $30 million a year—still benefit customers and the public interest. [10:  See Order ¶ 109.] 

The PUCO's reasoning on this issue is confused. There is no dispute that the programs are not projected to reduce the average customers' natural gas usage: Columbia itself provided the evidence on this issue.[footnoteRef:11] OCC argued that this justified cancellation of Columbia's non-low-income programs.[footnoteRef:12] The PUCO's only explanations for rejecting OCC's argument are that "the historically low cost of natural gas is less likely to incent customers to install energy conservation measures without some incentive or rebate" and that "customers are probably less likely to be conscientious of their energy consumption when prices are low."[footnoteRef:13] [11:  Columbia Ex. 2 (Thompson Direct), Attachment A.]  [12:  OCC Initial Brief at 7-8.]  [13:  Order ¶ 109.] 

The PUCO does not explain why low prices make it acceptable for Columbia's programs to be objectively unsuccessful. Whether natural gas prices are low or high, customers should not pay $30 million a year for energy efficiency programs that don't save energy. Columbia's programs, by its own admission, won't save energy. The PUCO's conclusion that low natural gas prices somehow justify programs that do not reduce natural gas usage is unreasonable.  Rehearing should be granted. 
[bookmark: _Toc472696276]B.	The PUCO erred by approving Columbia's natural gas energy efficiency programs for an unreasonably long term, six years instead of three.
The Settlement proposed a six-year term for Columbia's natural gas energy efficiency programs. Parties opposing the Settlement, in contrast, advocated for a three-year term. The PUCO approved the six-year term but did not explain why.[footnoteRef:14] [14:  See Order ¶¶ 94-96 (summarizing the parties' arguments on the six-year term as part of the second prong of the PUCO's three-prong test for settlements); Order ¶¶ 105-199 (PUCO's decision on the second prong, with no mention of the term length and no explanation why the PUCO approved a six-year term instead of a three-year term).] 

A six-year term is unduly long. The record in this case demonstrates that a three-year term, in contrast, is reasonable.[footnoteRef:15] OCC was not alone in asking the PUCO for a shorter term. ELPC, NOAC, and the NOAC Communities also argued that the Settlement should be modified to reduce the term to three years. ELPC witness Jewell explained why a six-year term is too long for natural gas energy efficiency programs:  [15:  See OCC Initial Brief at 40-42.] 

I think six years is too long for a DSM plan. Much can change in the efficiency world in six years. New appliance standards can move the market quickly, new technologies can provide new opportunities for efficiency, different service providers enter and leave the market, and market conditions and prices can change in ways that would necessitate changes to a utility DSM plan.[footnoteRef:16] [16:  ELPC/NOAC Ex. 1 (Jewell Direct) at 16:9-14.] 

He also described how a three-year term adequately balances competing interests in program certainty, which favors a longer term, and flexibility in program design, which favors a shorter term: 
In my experience, three years tends to work well for utility DSM plans and provides enough certainty for efficient and effective DSM planning, but does not lock the utility or its customers into programs that may need to change after a few years.[footnoteRef:17] [17:  ELPC/NOAC Ex. 1 (Jewell Direct) at 16:14-17.] 

A six-year term is especially unreasonable, given that Columbia did not make any effort to evaluate the market for natural gas energy efficiency.[footnoteRef:18] Columbia is merely continuing the programs from its 2012-2016 portfolio. That means that in 2022, Columbia will be running programs that were designed in 2011 (or earlier) and that had not been materially updated since. Columbia's programs are already outdated because they were designed and approved in a time when natural gas prices were significantly higher than they are now.[footnoteRef:19] They will be ancient after another six years. [18:  See OCC Initial Brief at 38-40.]  [19:  Columbia Ex. 3 (Laverty Direct), Attachment E.] 

The PUCO should modify the Settlement to reduce the term of the portfolio to three years. In the alternative, the PUCO should at least provide for a reopener after two years to reevaluate the programs in light of the current market for natural gas and natural gas energy efficiency.
[bookmark: _Toc472696277]C.	The PUCO erred by disregarding the regulatory principle of cost causation by permitting General Services and Large General Services customers to participate in and benefit from Columbia's DSM programs, even though these rate classes do not pay Columbia's DSM rider—a rider paid by residential customers.
Columbia's larger nonresidential customers (those in the General Services and Large General Services rate classes) can participate in Columbia's energy efficiency programs.[footnoteRef:20] These same customers do not pay Columbia's DSM rider; only Small General Services customers do.[footnoteRef:21] This is unfair and unreasonable. It also violates the general principles of cost-causation by promoting cross-subsidies between rate classes.[footnoteRef:22] When a General Services or Large General Services customer participates in one of Columbia's energy efficiency programs, it causes the costs associated with that program. General Services and Large General Services customers should pay the rider if they can participate. And importantly, this is easy to fix. [20:  See Tr. II at 288:19-23 (Laverty).]  [21:  See Tr. II at 288:7-18 (Laverty).]  [22:  See, e.g., Opinion & Order at 14-15 (July 8, 2009), In re Application of Duke Energy Ohio, Inc., for an Increase in Rates, Case No. 08-709-EL-AIR (finding that settlement provided "the important benefit of reducing or eliminating cross-subsidies between classes by being consistent with the principle of cost causation"); Opinion & Order at 18-21 (May 25, 2011), In re Application of Ohio Edison Co., the Cleveland Elec. Illuminating Co., and the Toledo Edison Co. for Approval of a New Rider & Revision of an Existing Rider, Case No. 10-176-EL-ATA (approving rate design changes designed to be more consistent with cost causation principles by reducing subsidies to all-electric customers).] 

The PUCO has the authority to modify settlements—it exercised that authority in this case.[footnoteRef:23] The PUCO can easily remedy the inequity of permitting large nonresidential customers to participate in programs that are paid exclusively by residential and small business customers. The PUCO can simply modify the rider to provide that all rate classes, Small General Services, General Services, and Large General Services, pay the rider. This is an equitable result that does not materially impact the Settlement and does not undermine the programs in any way. It is unreasonable for the PUCO to continue to allow large nonresidential customers to participate in Columbia's natural gas energy efficiency programs for free. [23:  See Order ¶ 115 (modifying the Settlement to eliminate Columbia's proposed additional rebate to new home builders).] 

[bookmark: _Toc472696278]D.	The PUCO erred by failing to protect consumers from unreasonable program costs because Columbia is authorized to continue hiring program implementation contractors without competitive bidding.
Competitive bidding can reduce costs that customers pay for energy efficiency programs.[footnoteRef:24] Competitive bidding can make programs more cost-effective.[footnoteRef:25] Columbia admits that competitive bidding is an effective way to reduce contract costs.[footnoteRef:26] But Columbia plans to implements its low-income program at a cost of over $14 million a year through four contractors that will not be required to submit competitive bids.[footnoteRef:27] [24:  Tr. III at 560:25-561:4 (J. Williams).]  [25:  OCC Ex. 9 (J. Williams Direct) at 16:8-11.]  [26:  Tr. II at 306:24-307:2 (Laverty).]  [27:  See Columbia Ex. 3 (Laverty Direct) at 7:15-8:22 (explaining why Columbia does not plan to competitively bid its low-income program); Tr. II at 308:8-17 (Laverty).] 

OCC recommended that all programs, including the low-income program, be competitively bid at least every three years to reduce the costs that customers pay for natural gas energy efficiency programs.[footnoteRef:28] The PUCO did not adopt OCC's recommendation. Nor does the Order require Columbia to competitively bid any of its programs.  [28:  OCC Initial Brief at 58.] 

The Order does not explain why Columbia can hire implementation contractors for its low-income and other programs without competitive bidding; it is silent on this issue. Instead, the Order states only that the PUCO will, at some point in the future, "review the DSM programs for cost containment and control, including whether or not a competitive bid should be issued for contracts or services."[footnoteRef:29] The PUCO did not explain why it is deferring review of the need for competitive bidding when the issue is ripe for review now. Customers will pay over $84 million for Columbia's low-income program. This cost could be lower if the program were competitively bid. The Order is unreasonable because it does not require competitive bidding. [29:  Order ¶ 119.] 

[bookmark: _Toc472696279]E.	The PUCO erred by approving Columbia's On Line Audit, Energy Design Solutions, and EPA Portfolio Manager programs despite the record evidence showing that these programs, which will cost consumers $5.74 million, are projected to result in zero energy savings for consumers.
Columbia projects that its On Line Audit, Energy Design Solutions, and EPA Portfolio Manager programs will not reduce natural gas usage by a single MCF.[footnoteRef:30] Yet the Settlement requires customers to pay $5.74 million (nearly $1 million per year) for these three programs.[footnoteRef:31] This is unreasonable.   [30:  Columbia Ex. 1 (Application) at Appendix B, Table 2.]  [31:  Columbia Ex. 1 (Application) at Appendix B, Table 3.] 

If these programs do not reduce natural gas usage, then they do not benefit customers or the public interest. The PUCO did not explain anywhere in the Order why it approved programs that will not result in any energy savings.[footnoteRef:32] The PUCO should modify the Settlement to remove these programs from the portfolio. [32:  See Order ¶ 100 (summarizing OCC's arguments regarding these programs); Order ¶¶ 105-119 (PUCO decision on the second prong of the settlement test with no mention of these programs or OCC's or Columbia's arguments).] 

[bookmark: _Toc472696280]F.	The PUCO erred by approving the continuation of Columbia's low-income weatherization program without modification, despite record evidence that less than 1% of Columbia’s low-income customers will participate in this program each year. Columbia proposes to spend over $14 million per year, and the record shows that Columbia unreasonably spends $7,000 per household, thus limiting the number of low-income customers who can benefit from this program.
Columbia should continue to offer natural gas energy efficiency programs to low-income customers. Funds for low-income assistance should be distributed as widely as possible to help Ohioans in need. But Columbia's low-income program, WarmChoice, is exclusively a whole-home weatherization program that reaches only a tiny fraction of low-income customers each year.[footnoteRef:33] [33:  OCC Initial Brief at 33-34.] 

In its testimony and briefs, OCC made reasonable suggestions to help bring relief to more low-income Ohioans than the few that are served by WarmChoice. OCC proposed that the Columbia stakeholder group work together to find ways to reduce the cost of the program.[footnoteRef:34] OCC proposed that the stakeholder group work together to try to reach more low-income customers.[footnoteRef:35] OCC proposed that the low-income program be competitively bid to help reduce costs.[footnoteRef:36] OCC proposed that customers should not pay for non-energy-efficiency repairs through Columbia's DSM rider.[footnoteRef:37] OCC proposed that Columbia explore other funding options for its low-income program, including shareholder funds, veterans' organizations, churches, benevolence groups, and charities.[footnoteRef:38] And OCC proposed that Columbia coordinate with the administrators of the HeatShare and Fuel Fund programs to ensure that customers seeking assistance through these programs receive information about Columbia's energy efficiency programs.[footnoteRef:39] [34:  Id. at 34-35.]  [35:  Id.]  [36:  Id.]  [37:  Id.]  [38:  Tr. III at 490:1-25 (J. Williams).]  [39:  OCC Ex. 9 (J. Williams Direct) at 14:20-15:13.] 

The PUCO did not adopt any of these proposals. Nor did it discuss why it believed that none of them should be employed. Many of these changes could be implemented with little or no disruption to the program. Indeed, OCC suggested that the program remain unchanged for 2017 so that the stakeholder group had adequate time to address these issues and to make changes for 2018. It was unreasonable for the PUCO to dismiss all of OCC's recommendations for low-income customer protection, especially without any discussion or explanation.
The PUCO should modify the Settlement to adopt OCC's proposed changes to the low-income program.
[bookmark: _Toc472696281]G.	The PUCO's approval of EfficiencyCrafted Homes program was unreasonable because this program provides an unlimited number of large rebates to home builders, not customers.
Columbia's customers will pay millions of dollars to new home builders over the next six years.[footnoteRef:40] According to Columbia, these subsidy payments will encourage the builders to build homes that are more efficient than homes built to code. The question remains, however: Do these builders already build efficient homes, even without subsidies from utility customers? [40:  Columbia Ex. 1 (Application) at Appendix B, Table 3.] 

In the Order, the PUCO stated that it is "concerned that limiting the number of incentives or modifying the amount of the incentives, as OCC recommends, may have the adverse effect of causing builders to forgo installing energy efficiency and conservation measures in new homes."[footnoteRef:41] The PUCO's concern, however, is unfounded; there is no evidence in the record that builders would stop installing energy efficiency and conservation measures in new homes if they stopped received subsidies from utility customers.[footnoteRef:42] [41:  Order ¶ 115.]  [42:  See Tr. II at 365:10-14 (Laverty)] 

The signatory parties did not prove that the EfficiencyCrafted homes program benefits customers or the public interest. The PUCO should modify the Settlement to eliminate this program.
[bookmark: _Toc472696282]H.	The PUCO erred by approving the Settlement despite record evidence that Columbia's proposed natural gas energy efficiency programs are not cost-effective, as required by PUCO rules and precedent.
Columbia presented to the PUCO only the final results of its cost-effectiveness analysis.[footnoteRef:43] The fundamental question that the PUCO must answer is whether Columbia demonstrated that those results are reliable. [43:  Order ¶ 110 ("Columbia presented only the results of its cost-effectiveness test in its application. . .").] 

The record in this case repeatedly displays the lack of reliability in Columbia's cost-effectiveness analysis. The analysis is riddled with errors and uncertainty. And Columbia's only witness on cost-effectiveness repeatedly testified that he did not know how the analysis was performed or whether the assumptions underlying the analysis were reasonable. It was error for the PUCO to conclude that Columbia met its burden to demonstrate that its proposed natural gas energy efficiency programs are cost-effective.
[bookmark: _Toc472696283]The Order sets a dangerous precedent on burdens of proof.
The PUCO has long recognized that "the applicant must shoulder the burden of proof in every application proceeding before the Commission."[footnoteRef:44] And in the context of a settlement, the signatory parties "bear the evidentiary burden to support the stipulation" and must "demonstrate that the stipulation is reasonable and satisfies the Commission's three-part test."[footnoteRef:45] [44:  In re Application of the Ottoville Mut. Tel. Co., Case No. 73-356-Y, 1973 Ohio PUC LEXIS 3, at *4.]  [45:  In re Application Seeking Approval of Ohio Power Co.'s Proposal to Enter into an Affiliate Power Purchase Agmt., No. 14-1693-EL-RDR, Order at 18 (Mar. 31, 2016).] 

Although the PUCO acknowledged that Columbia "presented only the results of its cost-effectiveness test in its application," it concluded that those results were sufficient because Columbia "also offered a witness to substantiate its calculations, assumptions, and methodology and responded to discovery requests supporting its cost-effectiveness scores."[footnoteRef:46] This language is problematic because it suggests that a utility can meet its burden of proof with conclusory results of a cost-benefit analysis, as long as it makes a witness available for cross-examination and responds to discovery. [46:  Order ¶ 110.] 

In other words, the PUCO seems to hold that there is a presumption that the bare cost-effectiveness test results reported in Columbia's application are accurate unless and until an intervenor, like OCC, is able to uncover errors through cross-examination and discovery. 
Columbia must prove, through evidence in the record, that its cost-effectiveness analysis is reliable.[footnoteRef:47] It cannot satisfy that burden by providing bare results without supporting evidence of the underlying basis for those results. The Order unreasonably and unlawfully concluded that Columbia met its burden of proof on cost-effectiveness. [47:  See Ohio R. Evid. 702(C); In re Application of Ohio Water Serv. Co., No. 83-47-WW-AIR (Nov. 23, 1983) (figures "must be supported by reliable evidence put forth by the applicant").] 

[bookmark: _Toc472696284]Columbia's statement that it "used the Technical Reference Manual" does not create a presumption that Columbia's entire cost-benefit analysis is reasonable.
The Order suggests that because Columbia purportedly relied on the Ohio Technical Reference Manual ("TRM"), its cost-benefit analysis is presumed reasonable.[footnoteRef:48]The primary flaw in the PUCO's reasoning is that Columbia did not rely exclusively on the TRM for its cost-benefit analysis. In fact, there is no evidence that Columbia relied on the TRM for more than a very small handful of assumptions in its cost-benefit analysis. OCC cross-examined Columbia's witness on its cost-benefit analysis for two days, repeatedly asking him to explain the basis for Columbia's reported cost-effectiveness scores.[footnoteRef:49] He cited just one specific example of Columbia's reliance on the TRM.[footnoteRef:50] This explains why his direct testimony states that "Columbia used the Technical Reference Manual and other savings calculations" in its cost-effectiveness analysis.[footnoteRef:51]  [48:  See Order ¶ 111 ("gas utility applicants that follow the guidelines in the Ohio Technical Reference Manual are afforded a presumption of reasonableness").]  [49:  See generally Tr. II, Tr. III.]  [50:  See Tr. II. at 371:13-372:3 (Laverty).]  [51:  Columbia Ex. 3 (Laverty Direct) at 8:24-30 (emphasis added).] 

These "other savings calculations" are not entitled to any presumption of reasonableness. Rather, Columbia has the burden to show that these calculations are just and reasonable.[footnoteRef:52] Here Columbia did not meet its burden of proof.  The PUCO erred by concluding that Columbia's cost-effectiveness scores are presumed reasonable because Columbia relied in part on the Ohio TRM. [52:  See In re Protocols for the Measurement & Verification of Energy Efficiency & Peak Demand Reduction Measures, Case No. 09-512-GE-UNC, Entry on Rehearing ¶ 33 ("To the extent that a utility seeks to utilize . . . any other method of determining energy savings and demand reductions, . . . the utility will bear the burden of demonstrating that its alternative method is just and reasonable.").] 

[bookmark: _Toc472696285]Columbia's witness did not "substantiate" Columbia's cost-effectiveness analysis. To the contrary, he underscored its numerous flaws.
The PUCO found that Columbia met its burden of proof on cost-effectiveness because Columbia provided cost-effectiveness test scores and "offered a witness to substantiate its calculations, assumptions, and methodology. . . ."[footnoteRef:53] The Order, however, does not explain how Columbia's witness substantiated any calculations, assumptions, or methodology. This is because he did not. Instead, his testimony is full of admissions that he knew very little about the calculations, assumptions, or methodology. He admitted, point blank, that he could not substantiate many of them. [53:  Order ¶ 110.] 

For instance, Columbia increased the avoided cost of natural gas to account for the PIPP rider, which increased its cost-effectiveness scores.[footnoteRef:54] Columbia's witness could not verify the assumptions used in this calculation because, as he admitted: "I do not personally know what assumptions were used."[footnoteRef:55] He testified that the PIPP rider calculations could have errors, but he would have no way of knowing it.[footnoteRef:56] And he testified that he could not even verify that it was reasonable to include the PIPP rider at all.[footnoteRef:57] There is no reasonable way to interpret this testimony as "substantiating" Columbia's calculations, assumptions, and methodology.  The PUCO was wrong in finding that Columbia's witness substantiated the cost effectiveness analysis.   [54:  See OCC Initial Brief at 11.]  [55:  Tr. III at 398:14-15 (Laverty).]  [56:  Tr. III at 400:4-11 (Laverty).]  [57:  Tr. II at 358:9-12 (Laverty).] 

This is far from the only example. Columbia increased the avoided cost of natural gas to account for the uncollectible expense rider, which increased its cost-effectiveness scores.[footnoteRef:58] But Columbia's witness did not know how the rider was calculated and could not verify the assumptions that Columbia used.[footnoteRef:59] Columbia increased the avoided cost of natural gas to account for the non-temperature balancing service, which increased its cost-effectiveness scores.[footnoteRef:60] But Columbia's witness did not know how this calculation was performed and could not confirm that the calculations were reasonable.[footnoteRef:61] And Columbia increased the avoided cost of natural gas to account for the rates that CHOICE customers pay, which increased its cost-effectiveness scores.[footnoteRef:62] But Columbia's witness testified that he did not know whether the assumptions underlying the CHOICE calculations were reasonable.[footnoteRef:63] [58:  Tr. II at 353:24-354:5 (Laverty).]  [59:  Tr. III at 406:3-407:6 (Laverty).]  [60:  Tr. II at 353:24-354:5 (Laverty).]  [61:  Tr. III at 408:11-24 (Laverty).]  [62:  Tr. III at 411:10-13 (Laverty).]  [63:  Tr. 411:15-412:12 (Laverty) (Confidential); Tr. 414:15-415:4 (Laverty) (Confidential).] 

The PUCO also ignored numerous concerns with Columbia's approach to choosing cost-effectiveness discount rates. The choice of a discount rate is crucial to an accurate cost-benefit analysis. Even small adjustments to a discount rate can result in materially different cost-benefit scores.[footnoteRef:64] But Columbia's witness testified over and over that he could not defend Columbia's choice of discount rates.  [64:  OCC Ex. 12 (Haugh Direct) at MPH Exhibit 8.] 

Columbia used a low discount rate for the Utility Cost Test ("UCT"), which increased its cost-effectiveness scores.[footnoteRef:65] But Columbia's witness testified that he could not identify a single instance where a utility in Ohio, or in any other state, used Columbia's proposed discount rate.[footnoteRef:66] Nor could he identify any PUCO orders or Attorney Examiner entries approving the use of Columbia's proposed discount rate.[footnoteRef:67] [65:  Tr. III at 428:24-429:1 (Laverty) (Confidential); OCC Ex. 12 (Haugh Direct) at MPH Exhibit 8 (increase in discount rate decreases cost-effectiveness scores).]  [66:  Tr. III at 429:13-22 (Laverty) (Confidential).]  [67:  Tr. III at 429:23-430:15 (Laverty) (Confidential).] 

Columbia's used unduly low discount rates for the participant cost test ("PCT") and total resource cost ("TRC") test as well. Columbia relied on an unknown website for these discount rate and failed to demonstrate that this website was even remotely reliable. Columbia's witness had no idea where the information found on the website came from.[footnoteRef:68] He did not know how often the information on the website is updated.[footnoteRef:69] He did not know if the website is recognized as a reliable source in the industry.[footnoteRef:70] He did not independently verify any of the rates found on the website.[footnoteRef:71] He did not know any other utilities that rely on the website.[footnoteRef:72] He did not know of a single third-party source that relies on the website.[footnoteRef:73] He did not confirm that the rates listed on the website are a statistically valid sample of the market for such rates.[footnoteRef:74] And he did not know what sources the website used to obtain the posted rates.[footnoteRef:75] [68:  Tr. III at 432:18-22 (Laverty).]  [69:  Tr. III at 433:24-25 (Laverty).]  [70:  Tr. III at 434:5-9 (Laverty).]  [71:  Tr. III at 432:23-433:2 (Laverty).]  [72:  Tr. III at 433:3-8 (Laverty).]  [73:  Tr. III at 434:1-4 (Laverty).]  [74:  Tr. III at 438:13-19 (Laverty).]  [75:  Tr. III at 432:18-441:11 (Laverty).] 

The PUCO did not address any of these issues in the Order. There is no way for any party, or the Ohio Supreme Court, to determine why the PUCO concluded that Columbia's witness "substantiated" Columbia's cost-effectiveness calculations.  The PUCO's finding ignores the numerous blunt admissions that Columba's witness could not, in fact, substantiate Columbia's calculations.  
[bookmark: _Toc472696286]The PUCO's use of 2015 EIA projections over 2016 EIA projections was unreasonable.
Columbia relied on 2015 EIA natural gas cost projections in its cost-benefit analysis.[footnoteRef:76] OCC argued that the more recent 2016 EIA projections should be used because projections should be based on the most recently-available data.[footnoteRef:77] The PUCO rejected OCC's argument that the 2016 projections should be used: "The record evidence does not conclusively establish the accuracy of either set of information over the other EIA projections. . . . The Commission rejects OCC's declaration that the 2016 EIA price forecast is more accurate. . . ."[footnoteRef:78] [76:  Order ¶ 77.]  [77:  OCC Initial Brief at 10-11.]  [78:  Order ¶ 113.] 

The question is not whether OCC proved that the 2016 projections are conclusively more reliable; the question is whether Columbia adequately justified its use of the 2015 EIA projections. Columbia could have chosen any number of natural gas price projections to use in its cost-effectiveness analysis. Columbia chose the 2015 EIA reference case. Columbia, and not OCC, has the burden of proving that its decision to use 2015 data, when more recent 2016 data was available at the time of the Settlement, was reasonable. Columbia did not do so.
By the PUCO's logic, Columbia could have used EIA data from 2014, or 2013, or even 1998. And since there would be no way to conclusively determine that the 2016 projections more reliably predict the price of natural gas in, say, 2022, OCC would be out of luck. This cannot be how it works. The PUCO should conclude that there is a presumption that, all else equal, more recent projections are more reliable than older projections.[footnoteRef:79] Then the onus should be on Columbia to justify its use of old data when newer data is available. The PUCO erred by permitting Columbia to use outdated projections when more recent projections were available. [79:  OCC Ex. 12 (Haugh Direct) at 14:4-9; Tr. IV at 731:4-11 (Haugh).] 

[bookmark: _Toc472696287]The PUCO erred by disregarding OCC witness Haugh's testimony on discount rates, nonenergy benefits, and CHOICE customer rates.
The Order states: "OCC argues that Columbia's cost-effectiveness calculations are incorrect and four adjustments are necessary to correct the calculations."[footnoteRef:80] This misstates OCC's arguments and testimony. OCC did not argue that there were only four errors in Columbia's cost-effectiveness calculations. As the foregoing portions of this application for rehearing and OCC's briefs demonstrate, there were many more than four errors. [80:  Order ¶ 112.] 

OCC Witness Haugh's testimony serves two purposes. First, it shows that after correcting only four of Columbia's many errors, the programs are not cost-effective. Second, it demonstrates, more generally, that Columbia's cost-benefit analysis was deeply flawed and not reliable enough to satisfy the signatory parties' burden of proof. The PUCO therefore erred by declining to address three of the four errors that Mr. Haugh discussed in his testimony.
The PUCO rejected OCC witness Haugh's assertion that Columbia's cost-benefit analysis should use EIA 2016 projections instead of 2015 projections.[footnoteRef:81] The PUCO found that even if Mr. Haugh's other three adjustments were accepted (change to the discount rate, eliminating nonenergy benefits, and eliminating the assumption that CHOICE customers will pay more for natural gas), Columbia's portfolio TRC score would be reduced from 1.77 to 1.09.[footnoteRef:82] Thus, the PUCO concluded that because Mr. Haugh did not prove that the portfolio TRC score was below 1.00, "the remaining cost-effectiveness adjustments recommended by OCC are not pivotal to our decision and need not be addressed further."[footnoteRef:83] This is erroneous for at least two reasons. [81:  Order ¶ 113.]  [82:  Id.]  [83:  Order ¶ 113.] 

First, the PUCO placed the burden of proof on OCC. The signatory parties have the burden of proving that the proposed programs are cost-effective. The PUCO, therefore, must find that Columbia's cost-benefit analysis is accurate and reliable. Columbia must produce evidence that adequately supports its proposition that the programs have a TRC score above 1.00. Instead, however, the PUCO merely found that OCC did not prove, to its satisfaction, that the portfolio TRC score is below 1.00. This unreasonably reversed the roles in this case in violation of PUCO precedent.[footnoteRef:84] [84:  See Order at 18 (Mar. 31, 2016), In re Application Seeking Approval of Ohio Power Co.'s Proposal to Enter into an Affiliate Power Purchase Agmt., No. 14-1693-EL-RDR (the signatory parties to a settlement "bear the evidentiary burden to support the stipulation" and must "demonstrate that the stipulation is reasonable and satisfies the Commission's three-part test").] 

Second, even if the PUCO is not convinced by Mr. Haugh's arguments regarding the use of 2016 vs. 2015 EIA projections, his remaining testimony is relevant. Again, Columbia has the burden of proving that its cost-benefit analysis is reasonable and reliable. OCC exposed numerous flaws in Columbia's cost-benefit analysis through its cross examination of Columbia's witness. And Mr. Haugh identified four concrete, material flaws in Columbia's analysis. Mr. Haugh's testimony confirms that Columbia's cost-benefit analysis is unreliable and cannot be trusted. It confirms that Columbia did not substantiate the cost-effectiveness scores reported in its application. 
Rather than ignoring it altogether, the PUCO should give substantial weight to Mr. Haugh's testimony because it proves that Columbia's reported cost-effectiveness scores are unreliable and overinflated. The PUCO erred by discounting Mr. Haugh's testimony.
[bookmark: _Toc472696288]The PUCO erred by approving a settlement does not adequately limit the amount that customers pay for Columbia's natural gas energy efficiency programs.
The Order fails to adequately limit the amount that customers will pay for Columbia's energy efficiency programs. In its January 18, 2017 order approving a settlement in AEP Ohio's energy efficiency portfolio case, the PUCO stressed the need to limit the amount that customers pay for utility-administered energy efficiency programs. In that case, the PUCO approved a "cost cap," which is a strict annual limit on the amount that a utility can charge its customers for energy efficiency program costs and utility profits (shared savings). As the PUCO explained: "In light of the importance of the annual cost cap, the Commission notes that we will be reluctant to approve stipulations in other EE/PDR program portfolio cases which do not include a similar cap on EE/PDR program costs."[footnoteRef:85] [85:  Opinion & Order ¶ 32, In re Application of Ohio Power Co. for Approval of its Energy Efficiency & Peak Demand Reduction Program Portfolio Plan for 2017 through 2020, Case No. 16-574-EL-POR (Jan. 18, 2017).] 

Unlike electric energy efficiency and peak demand reduction programs, which can benefit all customers by reducing the need to build new power plants, natural gas energy efficiency programs do not provide material system-wide benefits to customers.[footnoteRef:86] Thus, while spending on electric energy efficiency can be justified by the benefits it provides to all customers, there is no parallel justification for natural gas energy efficiency. The need for cost control is, therefore, even more important for natural gas energy efficiency than it is for electric energy efficiency. The Order does not benefit Columbia's natural gas customers or the public interest because it fails to include a limit on costs similar to the one provided in AEP Ohio's recent energy efficiency case. [86:  OCC Ex. 12 (Haugh Direct) at 12:1-9.] 


[bookmark: _Toc472696289]Assignment of Error 3: The PUCO erred by approving a settlement that violates regulatory principles and practices, contrary to the standard used for considering settlements.
[bookmark: _Toc472696290]A.	The PUCO erred by approving a settlement that violates the regulatory principle that natural gas energy efficiency programs should minimize the impact (charges) to nonparticipants (customers who pay for the programs but do not benefit).
Natural gas energy efficiency programs provide little or no benefit to nonparticipating customers.[footnoteRef:87] It is crucial, therefore, that costs be contained. In the Order, the PUCO recognized the regulatory principle that natural gas energy efficiency programs should "minimize the impact to non-participants."[footnoteRef:88] To accomplish this, programs must "produce a reasonable balance between reducing the total costs and minimizing impacts on non-participants."[footnoteRef:89] [87:  See OCC Initial Brief at 35-38.]  [88:  Order ¶ 108.]  [89:  Order ¶ 126.] 

While the PUCO acknowledged the need to minimize the impact on nonparticipating customers, the Order does not take any steps to accomplish this goal. Instead, it requires customers to pay over $30 million a year for six years for natural gas energy efficiency programs that benefit very few customers.
The PUCO can minimize the impact on nonparticipating customers in several ways. 
First, as discussed above, the PUCO can modify Columbia's DSM rider to require the General Services and Large General Services rate classes to pay the rider. As it stands, nonparticipating Small General Services customers will pay the rider, but even participating General Services and Large General Services customers will not. This does not minimize the impact on nonparticipating customers.
Second, the PUCO can modify the Settlement to reduce the scope of Columbia's non-low-income programs. This will reduce the cost of the programs that customers pay for and will reduce the bill impact on all customers, including nonparticipants. A good place to start would be to remove the On Line Audit, Energy Design Solutions, and EPA Portfolio Manager programs because, as discussed above, these programs produce no energy savings.
Third, the PUCO can modify the Settlement to require Columbia to competitively bid its low-income WarmChoice program and other programs. This could reduce the cost of the programs, which will reduce the burden on customers' bills.
Fourth, the PUCO can reduce the term of the Plan from six to three years. This would minimize the burden on nonparticipating customers by not tying them to expensive energy efficiency programs for such a long period of time.
Fifth, the PUCO can modify the Settlement to reduce the amount of profit (shared savings) that customers pay to Columbia. The Settlement represents a nearly 50% increase in shared savings compared to Columbia's current energy efficiency portfolio.[footnoteRef:90] Eliminating this steep increase in shared savings would reduce the impact on nonparticipating customers. [90:  See OCC Initial Brief at 44-45.] 

Finally, the PUCO can modify the Settlement to require Columbia to work with the stakeholder group to find ways to increase participation in the low-income and non-low-income programs. One of the best ways to reduce the impact on nonparticipating customers is to convert them to participating customers.
Because the Settlement does not minimize the impact on nonparticipating customers, it violates the PUCO's regulatory principles and practices. Each of OCC's proposed modifications would reduce the substantial cost impact of Columbia's proposed programs on nonparticipating customers. The Order is unreasonable because it approves the Settlement without any of these customer protections.
[bookmark: _Toc472696291]B.	The PUCO erred by approving a settlement that violates the regulatory principle that customers should not pay intra-class subsidies.
The Order unlawfully approves massive intra-class subsidies. The PUCO has discouraged intra-class subsidies for decades. As the PUCO concluded over 30 years ago: "If the rates are to be fair to all residential customers, the customer charge must not effect an unreasonable intra-class subsidy, a result avoided by basing the customer charges on the customer-related costs."[footnoteRef:91] Columbia agrees with this principle. In its most recent rate case, Columbia's witness testified that Columbia's proposed rate design was intended to address "the problem of intra-class cross subsidization."[footnoteRef:92] [91:  In re Application of Columbus & S. Ohio Elec. Co., Case No. 83-314-EL-AIR, 1983 Ohio PUC LEXIS 3, at *47 (Dec. 20, 1983).]  [92:  In re Application of Columbia Gas of Ohio, Inc. for Authority to Increase Rates for its Gas Distrib. Serv., Case No. 08-72-GA-AIR, Opinion & Order at 18 (Dec. 3, 2008).] 

It is undisputed that only 3% of Columbia's customers are projected to actively participate in its energy efficiency programs each year.[footnoteRef:93] The remaining 97% of customers, i.e., the nonparticipants, will pay an intra-class subsidy to those 3% who participate. The Settlement, therefore, violates the PUCO's regulatory principle that intra-class subsidies should be minimized. The Order, therefore, is unreasonable and unlawful because it takes no steps to minimize the subsidy. [93:  Tr. I at 62:19-63:1 (Thompson) (Columbia confirming that only 3% of its customers actively participate in its energy efficiency programs each year).] 

Each of OCC's six recommendations above would reduce the intra-class subsidies that customers pay for Columbia's natural gas energy efficiency programs. The PUCO can reduce the intra-class subsidies that Columbia's customers will pay by rejecting the Settlement altogether. Or, at the very least, it could modify the Settlement consistent with OCC's recommendations. This would reduce some of the impact on nonparticipating customers and would reduce the intra-class subsidies that Columbia's programs will create.
[bookmark: _Toc472696292]C.	The PUCO erred by approving a settlement that violates the regulatory principle that customers should be protected from paying too much for energy efficiency program costs and utility profits (shared savings).
In its January 18, 2017 order approving a settlement in AEP Ohio's energy efficiency portfolio case, the PUCO stressed the need to limit the amount that customers pay for utility-administered energy efficiency programs.[footnoteRef:94] As described above, the Order does not benefit Columbia's natural gas customers or the public interest because it fails to include a limit on costs similar to the one provided in AEP Ohio's recent energy efficiency case. For the same reasons, the Order violates the regulatory principle that customers should be protected from paying too much for energy efficiency program costs and utility profits (shared savings). [94:  Opinion & Order ¶ 32, In re Application of Ohio Power Co. for Approval of its Energy Efficiency & Peak Demand Reduction Program Portfolio Plan for 2017 through 2020, Case No. 16-574-EL-POR (Jan. 18, 2017).] 


[bookmark: _Toc472696293]Assignment of Error 4: The PUCO erred by adopting Columbia's position to deny the public access to certain information on what customers are paying for under the Order, which violates R.C. 1333.61, R.C. 4903.09, and other laws favoring disclosure.
The PUCO erroneously found that "the information [subject to Columbia's motions for protective orders] constitutes trade secret information."[footnoteRef:95] This finding is unwarranted, unjust, and is contrary to Ohio law and PUCO precedent.   [95:  Order ¶ 25.] 

Under Ohio law, information is deemed a trade secret only if it satisfies two conditions: "(1) It derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use," and "(2) It is the subject of efforts that are reasonable under the circumstances to maintain its secrecy."[footnoteRef:96] By its unambiguous language, to be a trade secret, both conditions must be met.  [96:  R.C. 1333.61(D).] 

The PUCO considers six additional factors when evaluating a utility's trade secret claim: 
· the extent to which the information is known outside the business; 
· the extent to which the information is known to those inside the business;
· the precautions taken by the holder of the trade secret to guard the secrecy of the information; 
· the savings effected and the value to the holder in having the information as against competitors; 
· the amount of effort or money expended in obtaining and developing the information; and
· the amount of time and expense it would take for others to acquire and duplicate the information.[footnoteRef:97] [97:  State ex re. Plain Dealer v. Ohio Dept. of Ins., 80 Ohio St.3d 513, 524-525, 687 N.E.2d 661 (1997). ] 

Although the PUCO mentions these conditions and the six-factor test, the Order does not evaluate the information subject to Columbia's motions for protective orders in light of Ohio law and six-factor test adopted by the Ohio Supreme Court.[footnoteRef:98]  R.C. 4903.09 requires the PUCO to include, with its written opinions, "reasons prompting the decisions arrived at, based upon said findings of fact." The Supreme Court of Ohio has stated that the Commission is required to "explain its decision and identify, in sufficient detail to enable review, the record evidence upon which its orders are based."[footnoteRef:99] The PUCO failed to set forth proper rationale in support of its decision to find that the information constitutes trade secret information under R.C. 1333.61 or the six-factor test.  [98:  Order ¶ 25.]  [99:  In re Comm. Rev. of Capacity Charges of Ohio Power Co., 147 Ohio St.3d 59, 2016- Ohio-1607 at ¶53 (April 21, 2016).  See also, MCI Telecommunications Corp. v. Pub. Util. Comm., 32 Ohio St. 3d 306, 312, 513 N.E.2d 337 (1987).] 

The PUCO has long recognized the strong presumption in favor of document disclosure in its own proceedings.[footnoteRef:100] The party seeking non-disclosure bears the burden of proving that state or federal law prohibits disclosure of the information sought to be protected.[footnoteRef:101] The PUCO failed to hold Columbia to this burden under Ohio law. When properly considering Ohio law and PUCO precedent, the information subject to Columbia's motions for protection order does not constitute trade secret information. [100:  See In re Joint Application of the Ohio Bell Tel. Co. & Ameritech Mobile Servs., Inc. for Approval of the Transfer of Certain Assets, Case No. 89-0365-RC-ATR (Oct. 18, 1990).]  [101:  R.C. 4905.07 ("Except as provided in section 149.43 of the Revised Code and as consistent with the purposes of Title XLIX [49] of the Revised Code, all facts and information in the possession of the public utilities commission shall be public, and all reports, records, files, books, accounts, papers and memorandums of every nature in its possession shall be open to inspection by interested parties or their attorneys.") (emphasis added).] 

[bookmark: _Toc472696294]A.	The PUCO erred by determining that customer participation rates and energy efficiency program costs are trade secrets (meaning kept secret from the public), contrary to R.C. 1333.61. 
Although the PUCO attempted to distinguish this case from the attorney examiner's 2011 decision in Duke Energy Ohio's energy efficiency rider case,[footnoteRef:102] a closer look reveals that the Duke case is directly on point. Thus, the rationale and reasoning in the Duke case apply in this instance. [102:  In the Matter of the Application of Duke Energy Ohio, Inc. for an Energy Efficiency Cost Recovery Mechanism and for Approval of Additional Programs for Inclusion in its Existing Portfolio, Case No. 11-4393-EL-RDR, Entry ¶ 8 (Oct. 3, 2011) ("Duke Case").] 

Duke sought to protect information that it claimed was a trade secret under Ohio law. Duke claimed that information related to its programs was "highly sensitive in that it provides per participant prices which would be of interest to competitors seeking to submit bids to the Company to supply the goods [and] services that comprise the programs in question."[footnoteRef:103] The attorney examiner disagreed and found that Duke's claim failed the test for trade secrets under R.C. 1333 and the PUCO's six-factor test: [103:  Duke Case, Motion for Protective Order (July 20, 2011) at 2. ] 

[T]he attorney examiner finds that the information redacted from the attachments does not constitute trade secret information merely because it provides the cost of the programs such that the costs can be calculated on a per participant bases and does not meet the definition of a trade secret. . . . Accordingly, state law does not prohibit the release of the information regarding program cost and participant numbers contained in the attachments. Therefore, the attorney examiner finds that Duke's motion for protective order should be denied.[footnoteRef:104] [104:  Duke Case, Entry ¶ 8 (emphasis added).] 

In Columbia's case, the information subject to Columbia's motions for protective order contains information about projected customer participation numbers and energy efficiency program rebates, which are part of the program costs that customers will pay. Just like the information sought to be protected from disclosure in the Duke case, Ohio law does not support non-disclosure of Columbia's information related to customer participation and the costs of the programs that customers will be required to pay.  
Columbia has not met its substantial burden to show that the information subject to Columbia's motions for protective order constitutes trade secret information. The PUCO should modify its Order and release the information related to Columbia's energy efficiency programs.  
[bookmark: _Toc472696295]B.	The PUCO erred by finding that certain information constitutes trade secret information (meaning kept secret from the public) despite record evidence showing that Columbia has not made reasonable efforts to maintain secrecy of the information.
Columbia's actions belie its bald assertion that "the information is the subject of reasonable efforts to maintain its secrecy."[footnoteRef:105] In Columbia's past two energy efficiency cases before the PUCO in 2008 and 2011, Columbia filed publicly its projected customer participation rates by program.[footnoteRef:106] Columbia also filed proposed energy efficiency program rebates and incentives in its 2008 and 2011 energy efficiency applications.[footnoteRef:107] In short, Columbia's programs have been in place for eight years, and it never sought to protect its projected customer participation rates or energy efficiency rebate incentives from disclosure. Columbia took no precautions to guard the secrecy of that information in the past. [105:  Motion for Protective Order (Nov. 4, 2016) at 6.]  [106:  See In the Matter of the Application of Columbia Gas of Ohio, Inc. to Establish Demand Side Management Programs for Residential and Commercial Customers, Case No. 08-833-GA-UNC, Application (July 1, 2008) at 21, 24, 31, 34, 48 (the "2008 DSM Application"); In the Matter of the Application of Columbia Gas of Ohio, Inc. to Continue and Expand Demand Side Management Programs for Residential and Commercial Customers, Case No. 11-5048-GA-UNC, Application (Sept. 9, 2011) at Appx. A at 20, 26, 30, 33, 36, 39, 42 (the "2011 DSM Application").]  [107:  See 2008 DSM Application at 22, 25, 28; 2011 DSM Application at 7, 22, 31, 34.] 

And it has only selectively claimed to guard the secrecy of certain information in the current proceeding. For example, Columbia admits that its rebate information and incentive concerning smart thermostats is not a trade secret. In the settlement filed in this case on August 12, 2016, Columbia disclosed the amount of its thermostat rebate: $75.[footnoteRef:108] Columbia cannot have it both ways.   [108:  See Settlement ¶ 9.] 

In the Duke case, Duke previously disclosed comparable data in prior PUCO filings, which led the attorney examiner to question whether the information could truly be considered a trade secret. Similarly, Columbia should not be allowed to protect from disclosure information that it has shared with the public for nearly a decade.[footnoteRef:109]  [109:  See Duke Case at 4. ("Moreover, it appears that Duke has previously disclosed similar data in Commission filings…which leads the attorney examiner to question whether this information can be defined as a trade secret. Accordingly, state law does not prohibit the release of information regarding program cost and participant numbers….").] 

Because Columbia disclosed similar information in prior PUCO filings, the PUCO should find that the information does not constitute trade secret information under Ohio law. The Order unjustly allows Columbia to hide behind a protective order and protect from disclosure information that it has previously made publically available and information that it has already disclosed in PUCO filings.  Thus, the Order is unjust, unreasonable, and unlawful, and rehearing should be granted.
[bookmark: _Toc472696296]C.	The PUCO erred by finding that certain information constitutes trade secret information (meaning kept secret from the public) despite record evidence showing that Columbia does not derive economic value from keeping secret its cost-effectiveness model, and that others would not obtain economic value from its disclosure or use. 
The PUCO failed to require Columbia to meet its substantial burden to show that the information subject to Columbia's motions for protective order constitutes trade secret information.[footnoteRef:110] In support of its request for protection, Columbia merely claimed that its model contained "the design, compilation, program, and methods of Columbia's DSM Program." Columbia also claimed, without any elaboration, that "competitors or bidders could use the information to design their own program cost free."[footnoteRef:111] Columbia also asserted, without any support, that its cost-effectiveness calculations "maintain [their] economic value precisely because [they] are not known by competitors or bidders to implement Columbia's DSM Program."[footnoteRef:112] These bald assertions do not satisfy the substantial burden to prove information constitutes trade secret information under Ohio law. [110:  Motion for Protective Order (Nov. 4, 2016).]  [111:  Id. at 10-11.]  [112:  Id. at 8.] 

Rather, Columbia's own actions undermine its claims. In fact, Columbia has already shared the cost-effectiveness spreadsheets in this case: it shared them with OPAE.[footnoteRef:113] If Columbia was truly concerned that the parties could use the cost-effectiveness spreadsheet to their advantage in bidding, then it would not have shared that document with OPAE, given that it and its members are potential competitive bidders for Home Performance Solutions and other energy efficiency services. At a minimum, given the PUCO's ruling to protect the information, the PUCO should have concluded that OPAE and its members should be disqualified from bidding for any of Columbia's programs because they would have an unfair advantage over other bidders. [113:  See OCC Exhibit A, attached to OCC's Memorandum Contra.] 

The PUCO also failed to hold Columbia to its substantial burden to prove that the cost-effectiveness spreadsheets provide economic value to Columbia and that other parties might derive economic value from disclosure.[footnoteRef:114] Beyond receiving profits associated with shared savings, it is unclear what economic value Columbia derives from its energy efficiency programs and how that would be impacted from publicly disclosing its cost-effectiveness model and worksheets. Because Columbia failed to meet its substantial burden, the Order is unjust, unreasonable, and unlawful and rehearing should be granted. [114:  See R.C. 1333.61(D).] 

[bookmark: _Toc472696297]D.	The PUCO erred by finding that certain information constitutes trade secret information (meaning kept secret from the public) despite record evidence showing that Columbia does not have an independent business interest in competing in the market for energy efficiency services.
The PUCO seems to rely on the false premise that Columbia, as a regulated natural gas distribution utility, has an independent business interest in competing in the unregulated market for energy efficiency services. The PUCO implies that disclosure of the participation rates and detailed energy efficiency program cost information would negatively affect the competitive bidding process and Columbia's ability to ensure the costs that it incurs are reasonable.[footnoteRef:115] This position is unsupported by the record and, as stated above, directly contradicts Columbia's actions with regard to providing the information to a party that participates in the competitive process. [115:  Order ¶ 25.] 

Nonetheless, even if competitors could somehow use the information to their advantage, it still does not justify Columbia maintaining the secrecy of the non-disclosed information and documents, as customers pay the costs associated with Columbia's energy efficiency programs. The non-disclosed information and documents were created 
using funds from customers. Customers, therefore, should be able to see what information they are paying for and how that information is being utilized.
Natural gas energy efficiency programs are designed to benefit customers, not Columbia. Columbia's only financial interest in these programs is the profit that customer's pay to Columbia for shared savings, as an incentive to run more efficient programs for the benefit of customers. If other parties are able to run Columbia's programs more efficiently, then they should be allowed to do so. By allowing Columbia to hide behind the protective order, the PUCO improperly gives Columbia a monopoly on providing energy efficiency services and programs to customers. This is contrary to public policy. The PUCO is allowing Columbia to suppress the market for natural gas energy efficiency services so that it may continue to collect shared savings from customers.
At the end of the day, customers have a right to the best energy efficiency services available for their money, whether those services are provided by Columbia or independent third parties. All details of Columbia's programs, including participation rates, rebates and incentives, and cost-effectiveness calculations, should be publically available to guarantee that customers are receiving the best available energy efficiency services and products for their money. The Order unlawfully prevents customers, who are paying for Columbia's programs, from viewing information and data concerning the programs. The Order is unjust, unreasonable, and unlawful and should be modified as set forth herein.  
[bookmark: _Toc472696298]E.	The PUCO erred by finding that the inputs and data that are utilized in Columbia's cost-effectiveness model are trade secrets (meaning kept secret from the public).
Regarding certain redacted portions of Columbia's responses to interrogatories, namely, Interrogatories 70-81, these inputs and data are not trade secrets simply because they are inputted into a cost-effectiveness calculation. In fact, Columbia selectively disclosed certain data and assumptions in its cost-effectiveness calculations, but not others. Again, Columbia cannot have it both ways. Columbia offers no explanation as to how it derives any value from its projected costs, inputs, and data, or how any third-party could use this information to its competitive advantage. Simply stated, Columbia has not met its substantial burden to establish that this information is protected under Ohio's trade secret law. The PUCO likewise failed to hold Columbia to that burden. Consequently, rehearing should be granted.

[bookmark: _Toc472696299]Assignment of Error 5: The PUCO erred in relying on information outside the record in this proceeding, which is unfair and violates PUCO precedent.
The PUCO improperly allowed parties to include information outside the record in this proceeding in their briefs. For fairness in the public hearing process and regulatory decision-making affecting Ohio consumers, the PUCO should modify its Order to prohibit parties from relying on information in their post-hearing briefs that is outside the record. The hearing process afforded the parties in this case ample opportunity to present their evidence and for other parties to test that evidence during the hearing. There is no part of a fair process that allows for parties, on brief, to circumvent that process, after-the-fact, to make one-sided and untested presentations of information to the PUCO.
More specifically, the PUCO improperly allowed OPAE to rely on a settlement filed in a 2008 case without the settlement being admitted into the record of this case. The PUCO also improperly allowed Columbia to rely on its approved tariff sheets, past and present, that were not omitted into the record of this case.[footnoteRef:116] Simply put, Columbia cannot, for the first time in its reply brief, introduce tariff sheets in support of its cost-effectiveness calculations. To hold otherwise disregards the basic requirement of fairness and candor before this administrative body. [116:  Order ¶ 37.] 

The PUCO provided ample opportunity at the hearing for parties to present evidence and for other parties to test that evidence. The PUCO's Order unfairly allows parties to introduce, at the eleventh hour, information untested by any other party. The rules of evidence are in place for a reason. Allowing parties to utilize any document or information that they desire after the record has been closed is contrary to Ohio law and would send a chilling effect on due process and the orderly filing of briefs. The use of non-record information violates PUCO precedent and the Ohio rules of evidence, which are designed for fairness.[footnoteRef:117]   [117:  See, e.g., In re Application of Columbus S. Power Co., Case No. 08-917-EL-SSO, Order on Remand (Oct. 3, 2011) at 9-10 (granting a motion to strike portions of AEP Ohio's initial brief that included non-record information and stating that it would be improper to take administrative notice of such information at this stage in the proceeding); In re Application of Ohio American Water Co., Case No. 09-391-WS-AIR, Opinion & Order (May 5, 2010) at 8-9 (granting a motion to strike non-record evidence, which included testimony filed in a previous rate case); In re Application of Ohio Edison Co., The Cleveland Elec. Illuminating Co., and the Toledo Edison Co., Case No. 14-1297-EL-SSO, Fifth Entry on Rehearing (Oct. 12, 2016) at 169-172 (granting motions to strike portions of rehearing briefs that included information and statements that were not part of the evidentiary record and stating that "parties should not rely upon evidence which has been stricken from the record."); In re Application of Ohio Edison Co., The Cleveland Elec. Illuminating Co., & the Toledo Edison Co., Case No. 14-1297-EL-SSO, Opinion & Order (Mar. 31, 2016) at 37 (granting motions to strike portions of reply briefs stating that documents filed in another PUCO proceeding are not part of the evidentiary record and should be stricken).] 

[bookmark: _Toc472696300]A.	OPAE cannot rely on information outside the record to prove its arguments on brief.
In its post-hearing briefs, OPAE cited extensively to a settlement from Columbia's 2008 rate case. This settlement is not in evidence. No party sought to introduce it into evidence. It was never mentioned in any pleading in this case, in any party's testimony in this case, or at the hearing in this case. Yet the Order denied OCC's motion to strike the portions of OPAE's briefs that improperly rely on the settlement, stating that OCC was a party to the 2008 case and thus it had prior knowledge of the settlement.[footnoteRef:118] The mere fact that OCC was a party to a settlement that was entered into approximately eight years prior does not mean that OCC had prior knowledge of OPAE's intent to use it as evidence on brief to prove an argument raised in this case.  [118:  Order ¶ 32.] 

This ruling is a departure from past precedent and will open the flood gates to utilizing extra-record information in parties' briefs as many parties in PUCO proceedings historically participate in many proceedings. Just because a party participates in a proceeding does not give other parties the unfettered right to utilize documents from those proceedings as evidence in a case when the party did not seek to introduce it at hearing and others had no opportunity to refute the information or oppose the admission into the record as evidence.
The PUCO has continuously rejected efforts by parties to include information in a brief that is not part of the record, including information that was submitted in other PUCO proceedings.[footnoteRef:119] In doing so, the PUCO has defended fairness in its processes by noting: "If we were to allow evidence to be admitted in such a manner, any document in question would not be supported by testimony and the opposing party would have no opportunity to conduct cross-examination concerning the document or to refute statements contained in the document."[footnoteRef:120] [119:  See supra n. 116. ]  [120:  In the Matter of FAF, Inc., Notice of Apparent Violation and Intent to Assess Forfeiture, Case No. 06-786-TR-CVF, Opinion & Order (Nov. 21, 2006) at 3. ] 

Because OPAE itself chose not to seek admission of this information into the record at hearing, OCC had no opportunity to test OPAE's extra-record information through cross examination or the presentation of its own witnesses. This result is prejudicial to OCC and the consumers it represents and frustrates the whole purpose of the rules of evidence. Consistent with PUCO precedent, the PUCO should grant rehearing and strike the portions of OPAE's briefs relying on the 2008 settlement that is outside the record.  
[bookmark: _Toc472696301]B.	Columbia cannot rely on its tariff sheets, outside the record, to argue that its programs are cost-effective.
Regardless of any requirements of Columbia to file tariffs for its rates and charges, Columbia cannot be allowed to introduce, for the first time, tariffs to supplement its cost-effectiveness testimony and as record support for its arguments. Columbia was provided ample opportunity to introduce evidence in support of its application and settlement proposal. The evidence that Columbia chose to introduce was tested by OCC and other parties. Such evidence was offered as evidence and admitted. That evidence became part of the record. This is not the case with the tariff sheets. 
The Order allows Columbia to unfairly rely on information that was never offered as evidence, nor was ever subject to cross-examination by other parties. Essentially, the Order allows Columbia to shoehorn evidence into the record that has not been tested and subject to cross-examination. The fact that tariffs are required to be filed with the PUCO does not justify this ruling; it does not make those tariffs evidence to support Columbia's cost-effectiveness testimony. Accordingly, the Order is unjust, unreasonable, and unlawful, and rehearing should be granted to strike the portions of Columbia's post-hearing briefs that relied on information outside the record.
[bookmark: _Toc472696302]C.	Columbia's last minute reliance on data from its tariff sheets to support its natural gas price projections and cost effectiveness calculations is prejudicial, constituting an unfair, unwarranted, and unjust surprise.
Again, the requirement that Columbia file tariffs to set forth its rates and charges does not support allowing Columbia to use those tariffs to support pieces of its application, including projections and calculations, after the conclusion of the hearing, with no opportunity to test or refute the claimed justification. OCC thoroughly prepared for the hearing by inquiring into the details and assumptions of Columbia's cost-effectiveness calculations, which included Columbia's natural gas price projections, in an attempt to understand Columbia's energy efficiency proposal and costs associated therewith. Through the course of discovery, OCC specifically requested that Columbia:
· Describe, explain, and document the Retail Price Adjustment, and asked how the values used were derived;
· Describe, explain, and document its PIPP Rider projections, and asked how the values used were derived; and
· Describe, explain, and document its Uncollectible Expense Rider projections, and asked how the values used were derived.[footnoteRef:121] [121:  See OCC Interrogatories 70-72, attached to OCC's Motion to Strike as Exhibits A-C.] 

Under Ohio law, Columbia was required to answer fully, in writing, and under oath, each interrogatory.[footnoteRef:122] Absent from Columbia's discovery responses is any reference to its tariff sheets. Columbia did not state that it relied on data from its tariff sheets to project the future price of natural gas. It did not mention its tariff sheets at all. [122:  See Ohio Adm. Code 4901-1-19(A).] 

Further, Ohio law requires that a party supplement its discovery responses if it "later learns that the response was incorrect or otherwise materially deficient."[footnoteRef:123] If Columbia relied on data from its tariff sheets to project the future price of the Retail Price Adjustment, PIPP Rider, or Uncollectible Expense Rider, as it later claimed in its reply brief, then it had an affirmative duty to supplement its discovery responses. Columbia did not do so. [123:  See Ohio Adm. Code 4901-1-16(D)(2).] 

OCC also deposed John Laverty, Columbia's only witness on cost-effectiveness. OCC thoroughly examined Columbia's cost-effectiveness assumptions during Mr. Laverty's deposition, yet Mr. Laverty never mentioned that Columbia pulled any data from its tariff sheets to project the future price of natural gas or support his testimony or Columbia's application or settlement. OCC conducted a second deposition of another Columbia employee that had not filed testimony, but was identified by Columbia as the person who could answer questions regarding cost-effectiveness and Columbia's underlying assumptions used in its calculations. OCC thoroughly examined Sarah Poe during her deposition on Columbia's cost-effectiveness assumptions and calculations.  Ms. Poe also never mentioned that Columbia utilized data from its tariff sheets to project the future price of natural gas or support its cost effectiveness calculations. 
Columbia's belated attempt to introduce extra-record information during the briefing phase is unjust, unreasonable, and not permitted under Ohio law. Neither OCC nor any other party had an opportunity to examine or test the information that has now been allowed into the record as evidence. A party cannot, after the evidentiary record is closed, introduce new theories and information in support of its position. This practice is prejudicial and against the fairness and candor required of all parties before this administrative body. The PUCO should prohibit such gamesmanship and grant rehearing to prohibit such practice.

[bookmark: _Toc472696303]CONCLUSION
Ohioans rely on the PUCO to protect them from unreasonable charges on their utility bills. Protecting utility customers is the PUCO's core function. As Ohio Supreme Court Justice Paul Pfeifer recently and aptly stated: "[T]he purpose of the PUCO . . . is to protect the customers of public utilities."[footnoteRef:124] By entering the Order and approving over $200 million in customer charges for natural gas energy efficiency, the PUCO failed to uphold its statutory duty to ensure that customers receive adequate service at just and reasonable rates.[footnoteRef:125]   [124:  Ohio Consumers' Counsel v. PUCO, 121 Ohio St. 3d 362, 372 (2009) (Pfeifer, J. dissenting).]  [125:  R.C. 4905.22.   ] 

To protect consumers, the PUCO could have rejected the renewal of Columbia's costly non-low-income programs. Or the PUCO could have modified the Settlement more discretely. It could have reduced the term of the programs from six years to three years. It could have modified Columbia's DSM rider to require General Services and Large General Services customers, who can participate in Columbia's programs, to pay their fair share of the rider costs—rather than paying nothing at all. It could have required Columbia to competitively bid its programs to keep costs down. It could have directed Columbia and its energy efficiency stakeholder group to cooperate and find ways to benefit more low-income Ohioans. It could have reduced the subsidies that Columbia's customers will pay to unregulated construction companies that build new homes in Columbia's territory. It could have reduced the amount of profit that Columbia will make from its programs—profit that customers fund through their utility bills.
But the PUCO did none of these things. Instead, the PUCO adopted the Settlement nearly in its entirety. The PUCO allowed the Utility and a group of parties—parties that do not bear the $200 million cost for Columbia's programs—to decide what is right for residential and small business customers. Yet those are the customers saddled with that $200 million charge.
Ohioans deserve better. If they are to be charged $200 million for natural gas energy efficiency programs, the benefits should be clear, reliable, and convincing. The signatory parties failed to make a showing that the benefits are tangible, clear, reliable, or convincing. Far from it. The evidence they produced was vague and unreliable. Their primary witness repeatedly admitted that he could not substantiate Columbia's claim that its programs will save customers more than the programs cost.
The Order is unjust and unreasonable. The PUCO should grant rehearing and should abrogate the Order or modify it consistent with OCC's recommendations.
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