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This case involves a request to diminish safeguards that protect customers against an unlawful change of their natural gas supplier.  Rules of the Public Utilities Commission of Ohio (“PUCO”) require verification of a consumer’s telephonic enrollment to change natural gas suppliers.  The verification must occur through a time and date stamped recording by an independent third party.
  The applicants in this case (“Marketers”) seek to avoid complying with this rule as it applies to calls they receive from consumers in response to sales offers.
  This would be harmful to customers because consumers who call a marketer in response to a sales offer are just as vulnerable to unscrupulous sales practices are consumers who receive sales calls.
On behalf of Ohio’s 3.1 million residential natural gas consumers,
 the Office of the Ohio Consumers’ Counsel (“OCC”) moves to deny the application.
  The application for waiver is in reality an application for rehearing of the Order adopting the rule.
  But such an application for rehearing is nearly four years late.  In addition, the Marketers state that they will use the same arguments to advocate changing the rule in the pending case reviewing the competitive natural gas rules (Case No. 17-1847-GA-ORD).  So, the PUCO does not need to address the Marketers’ issues in this case, as they will be addressed in the rulemaking.  Further, the Marketers have not shown good cause for the waiver, as required by Ohio Adm. Code 4901:1-29-02(C).  The reasons why the PUCO should grant OCC’s Motion and deny the application are further set forth in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT
I.
INTRODUCTION
Ohio Adm. Code 4901:1-29-06(E) requires that a consumer’s telephonic enrollment to change natural gas suppliers be verified through a time and date-stamped recording by an independent third party.  This helps to protect Ohioans from unlawful changes of their natural gas supplier.  Under the Marketers’ request in this case, they would no longer have to provide this consumer protection. 
The rule at issue in this case was adopted in December 2013 in Case No. 12-925-GA-ORD.  The Order plainly showed new language that telephonic enrollment to change a consumer’s natural gas supplier must include a date and time-stamped audio recording from both the new supplier and an independent third party.
  The language plainly does not differentiate between telephone calls initiated by the supplier or the consumer.  
On January 17, 2014, four of the five Marketers in this case filed applications for rehearing of the Order,
 but none sought rehearing of the rule requiring third-party verification of customer enrollment (Ohio Adm. Code 4901:1-29-06(E)).  The PUCO’s Entry on Rehearing in the rulemaking also plainly showed new language that if a consumer changes natural gas by telephone, a date and time stamped audio recording of the change must be made by both the new supplier and an independent third party.
  On March 24, 2014, Direct Energy filed a second application for rehearing, but again not concerning third-party verification of enrollment.  After the PUCO denied this latter application for rehearing and the rule was reviewed by the General Assembly’s Joint Committee on Agency Rule Review, the rule became effective on December 1, 2014.
Now, three years later, the Marketers ask the PUCO to allow them to avoid complying with the rule as it applies to telephone calls they receive from a consumer concerning their sales offers.  But the waiver application is nothing more than a late-filed application for rehearing that the PUCO is barred by law from entertaining.
  The Marketers also have not shown good cause for the PUCO to grant the application. Further, the PUCO need not address the application because the Marketers intend to raise their issues and make the same arguments again in the PUCO’s pending review of the rule.  As discussed below, the PUCO should deny the application.
II.
STANDARD OF REVIEW
Ohio Adm. Code 4901:1-29-02(C) states that the PUCO may waive any requirement of Chapter 29 for good cause shown.  The Marketers have the burden of proof in this case.  As discussed in this Memorandum in Support, the Marketers have not shown good cause for the requested waiver of Ohio Adm. Code 4901:1-29-06(E).

III.
RECOMMENDATIONS
A.
The application to reduce consumer protections in the marketing of natural gas service is actually an application for rehearing of the December 2013 Order adopting the protections, and should be denied because the PUCO cannot, by law, entertain a late-filed application for rehearing.
Although the Marketers in this case participated in the rulemaking that adopted Ohio Adm. Code 4901:1-29-06(E),
 none sought rehearing of the rule.  They claim that they did not notice that the rule had been changed until it was too late to file an application for rehearing.
  Now, three years after the rule became effective, the Marketers ask the PUCO to carve an exception to the rule for telephone calls they receive from consumers regarding their sales offers.  But the Marketers’ waiver request is nothing more than an application for rehearing of the rule that should have been filed in January 2014.  As such, the application is filed out of time and should be denied.
The Marketers’ arguments criticize the PUCO’s adoption of the rule, and thus are more suited to an application for rehearing than a waiver application.  The Marketers lead off with a discussion of the last rulemaking case.  They repeatedly assert that the change to the rule was not proposed by any commenter and was not highlighted in the Order.
  The Marketers next present a lengthy assertion that the PUCO had not intended to change the rule.
  Here, the Marketers contend that if the PUCO had meant to adopt the rule as written that it “would be contrary to the Governor’s Common Sense Initiative.”
  The Marketers also argue that “there is no logical answer” as to why the PUCO would require different third-party verification for natural gas marketers than for electricity marketers.
  The Marketers even speculate that the final language “may have inadvertently crept into the rule when the draftsman redlined the prior version of Paragraph (E)(1) in an attempt to accommodate the new requirement that the sales portion of the call also be recorded.”

The Marketers’ discussion of the Order’s Business Impact Analysis also reads like an application for rehearing.  The Marketers criticize the PUCO’s conclusion in the Business Impact Analysis that natural gas suppliers should be able to comply with the rules without significantly upgrading programs or revising internal protocols.
  The Marketers state: “Contrary to the Commission’s expressed expectation, not only would such a requirement entail a significant revision to the internal protocols of suppliers that already recorded the entire call, but it would also adversely impact those suppliers financially because engaging a third-party verifier would add significant costs to the enrollment process, an outcome that is also at odds with the Commission observation set forth above.”

The Marketers use more than half of their application to directly attack the PUCO’s adoption of the rule rather than the impact of the rule specifically on the Marketers.  Further, the remainder of the application is replete with references to the effect of the rule on natural gas marketers in general, rather than the Marketers in particular.  In stating that the waiver would apply only to calls initiated by a consumer, the Marketers discussed the industry, not themselves: “These calls are almost always generated in response to written offer [sic] that the prospective customer has received as a result of a CRNGS provider mail campaign or as a result of the prospective customer’s review of the apples-to-apples chart on the Commission website.”
  Later, the Marketers discuss the rule’s “adverse financial impact on CRNGS providers,”
 not how it specifically affects them.  They also assert that there is no benefit of the rule to “CRNGS providers,”
 with no mention of their specific situation.  These arguments are more consistent with those found in an application for rehearing rather than a waiver request.  
The Marketers’ arguments are also a collateral attack on the rule, which is prohibited under the doctrine of collateral estoppel.  Collateral estoppel pertains to re-litigating issues in a later case involving a different cause of action.  The Supreme Court of Ohio characterized “collateral estoppel” as precluding the re-litigation of an issue that has been “actually and necessarily litigated and determined in a prior action.”
   Despite the Marketers’ insistence,
 whether any participant in the rulemaking proposed the rule change is irrelevant.  What is relevant is that no participant in the rulemaking – including the Marketers – objected to the rule change through the rehearing process.  The issue was thus litigated in the rulemaking, and should not be re-litigated here.
Again, the application in this case is nothing more than an application for rehearing of the December 2013 Order adopting the rule.  Under R.C. 4903.10, applications for rehearing of a PUCO order must be filed within 30 days after the order is issued.  The statutory deadline for filing an application for rehearing of the Order was January 17, 2014.  Hence, the Marketers’ filing was made more than three years late.  
The PUCO cannot entertain an application for rehearing that is filed past the statutory time period allotted for seeking rehearing.
  The PUCO recognized this in an Entry on Rehearing in the Ameritech service quality proceeding.
  There, Ameritech argued that the PUCO’s policies that telephone companies must inform customers about their rights regarding inside wire maintenance plans and privacy-related options could not be enforced against Ameritech because they had not been adopted as rules.
 

The policies had been adopted more than five years earlier.
  The PUCO determined that “Ameritech appears to be making late-filed applications for rehearing to Commission orders issued several years ago. Pursuant to Section 4903.10, Revised Code, all applications for rehearing must be filed within 30 days after the issuance of the Commission’s order.”
  The PUCO denied the rehearing sought by Ameritech on the issue.

More recently, the PUCO denied an application by Duke Energy Ohio (“Duke”) to establish capacity charges at a higher rate than it had agreed to in a settlement of its electric security plan (“ESP”).
  The PUCO approved the settlement in November 2011,
 and the ESP was still in effect when Duke filed its application in August 2012.  A motion to dismiss the case was filed in October 2012.  Among the issues raised in the motion was that Duke’s application was tantamount to a late-filed application for rehearing of the PUCO’s approval of the settlement, which the PUCO had no jurisdiction to entertain.

After a hearing on the merits of the case, the PUCO agreed that Duke’s request to increase its capacity charges was in fact an application for rehearing of the order approving the settlement.  The PUCO noted that when Duke signed the settlement, it was aware that the Federal Energy Regulatory Commission was considering a new methodology for establishing Duke’s capacity charges.
  Nevertheless, Duke negotiated and signed an agreement that was meant to resolve all issues concerning its capacity charges for the term of the ESP.
  The PUCO determined that Duke’s application was “a late-filed application for rehearing of our November 22, 2011 Order in the Duke ESP Case, in contravention of the requirements mandated by R.C. 4903.10.”
  The PUCO denied the application.
The application in this case actually seeks rehearing of the PUCO’s December 2013 Order adopting Ohio Adm. Code 4901:1-29-05(E).  The Marketers should have applied for rehearing in January 2014 but didn’t.  R.C. 4903.10 prohibits the PUCO from entertaining a late-filed application for rehearing. The application in this case should be denied.
B.
The Marketers have not shown good cause for a rule waiver that would reduce consumer protections in the marketing of natural gas service, and thus the PUCO should deny the application.
1.
The Marketers have not shown that complying with the consumer protections in the rule is unduly burdensome.
After stating the “good cause” standard for waiver requests, the Marketers mostly argue about the PUCO’s intent in adopting Ohio Adm. Code 4901:1-29-06(E).
  

As discussed above, this is more suited for an application for rehearing of the December 2013 Order adopting the rule.  

The Marketers only briefly discuss two issues that have a direct bearing on their application in this case.  The Marketers assert that the rule frustrates consumers and has added “significant costs to the enrollment process.”
  But the Marketers have not shown that either factor provides good cause for a waiver of the consumer protections in Ohio Adm. Code 4901:1-29-06(E).

First, the Marketers contend that compliance with the rule “diminishes the customer experience and may sour the prospective customer on shopping.
  However, the Marketers do not support this assertion with hard facts.  Instead, they rely on unsupported generalities.  They claim that “numerous” customers have shown frustration with the process required by Ohio Adm. Code 4901:1-29-06(E), and that some became “disenchanted” with the process and hung up the phone.
  But the Marketers do not back up their claims with any data showing the number or percentage of customers who have complained about the process, or who hung up because of delays caused by the process.  The PUCO should not base its decision on unsupported allegations.  The PUCO should know the extent of the alleged problem before ruling on the Marketers’ request for a waiver of the rule.
Second, the Marketers claim that compliance with the rule has caused them to incur added expense.  The Marketers contend that they hired independent third-party verifiers to record customers’ affirmation of the change in supplier.
  The Marketers also assert that they must either equip their call center representatives to handle two types of enrollment processes or verify sales of electric service through the independent third-party.
  The Marketers claim that this raises the prices they offer and puts them at a competitive disadvantage with marketers of electric service.
  But again the Marketers do not provide any supporting data to back up their claims.  The PUCO should not allow the Marketers to avoid the consumer protections in Ohio Adm. Code 4901:1-29-06(E) based only on unsupported assertions.
Further, the Marketers’ claim that they are at a competitive disadvantage with marketers that sell only electric service seems to be misguided.  A marketer that sells both natural gas and electric service has the same independent third-party verification requirement that applies to marketers that only sell natural gas service.  The fact that the requirement might disadvantage marketers that sell both natural gas and electric service relative to electric-only marketers for electric enrollments is irrelevant to the current case, which is only about natural gas marketing.  
A consumer who is contemplating a change of natural gas suppliers would not call a marketer that offers only electric service.  The consumer would call a natural gas marketer.  Under the rule, all natural gas marketers would follow the same process.  Thus, all natural gas marketers would be on an equal footing regarding the use of an independent third-party to record the verifications required by the rule.  The same is true of marketers that sell both natural gas and electric service.  Complying with the consumer protections in Ohio Adm. Code 4901:1-29-06(E) does not disadvantage the Marketers compared to other natural gas marketers or to other combination electric and natural gas marketers.  
Further, the disadvantage alleged by the Marketers is speculative.  One can argue that in the absence of the independent third-party verification requirement, marketers that sell both natural gas and electric service have a competitive advantage over electric-only marketers with respect to electric service enrollments due to economies of scope of combining two sets of pre-enrollment protocols.  This competitive advantage is arguably removed by the third-party verification requirement on natural gas service enrollments, as opposed to introducing a competitive disadvantage.  Therefore, in addition to being irrelevant to the case, the Marketers’ argument on competitive disadvantage is also seriously flawed.

Under Ohio Adm. Code 4901:1-29-02(C) the Marketers have the burden of showing good cause for their waiver request.  They have not carried that burden.  The PUCO should deny the application in this case.
2.
The consumer protections in the current rule are necessary to help prevent unlawful changes in consumers’ natural gas suppliers.
The Marketers claim that there is no consumer protection benefit in the rule.
  They assert that natural gas marketers already record the customer acknowledgements required by the rule, so there is no added benefit to requiring an independent third party to also record the acknowledgements.
  The Marketers are wrong.
Independent third-party verification of the consumer acknowledgements through a time and date-stamped recording helps ensure that consumers’ natural gas supplier is not changed unlawfully.  Although marketers also must make a time and date-stamped recording of the entire sales call, that alone may not be enough to protect consumers.  As technology evolves, unscrupulous marketers may find ways to thwart existing security protocols in recording systems.  Independent third-party verification of the consumer acknowledgements adds an important level of consumer protection to the natural gas enrollment process.

The Marketers’ position against the rule is also internally inconsistent.  The Marketers argue that the rule is unnecessary because a consumer who calls a marketer in response to a mailed offer already has the information required by Ohio Adm. Code 4901:1-29-06(E)(1).
  This assumes that the only reason for a consumer to call a marketer is to “initiate the enrollment process….”
  But as the Marketers also recognize, a consumer may call a marketer “because he/she may have a specific question about the offer or associated terms and conditions….”
  In such cases, it is not enough that a consumer have the information required by the rule.  The point of the rule is that the consumer understands the information and consents to the transaction.  That is the purpose of the independent third-party verifier – to confirm that the consumer understands and accepts all the terms and conditions of the offer.
The Marketers also find it “difficult to comprehend” why a third-party verifier is needed for customer-initiated telephonic enrollment but not for enrollment by mail or the Internet.
  The answer is simple: mail or Internet enrollment involves no human interaction between the consumer and the marketer.  So, no salesperson is present to coach the consumer into giving the answers that would allow the marketer to unlawfully change the consumer’s natural gas supplier.  Thus, mail or Internet enrollment has less opportunity for the marketer to influence the consumer’s enrollment.  The consumer can make a copy of the enrollment form before mailing it or print out the Internet form as proof of the enrollment.  
But a consumer who calls a natural gas marketer is less likely to record a conversation with the marketer.  Independent third-party verification of the transaction helps protect consumers who call marketers to seek information about their offers.
C.
The Marketers have stated that they will also try to reduce consumer protections in the marketing of natural gas service by raising the same issues in the PUCO’s pending rulemaking in Case No. 17-1847-GA-ORD.  The PUCO should not address the Marketers’ issues twice, and should deny the application in this case.
The Marketers recognize that the PUCO is currently reviewing Ohio Adm. Code 4901:1-29-06(E), along with the other natural gas marketing rules, in Case No. 17-1847-GA-ORD.
  The Marketers state that in the rulemaking they will also advocate for removing the third-party verification requirement for calls from consumers to natural gas marketers concerning their sales offers.
  And their arguments in the rulemaking will have the same basis as their arguments in this case.
  In other words, the PUCO will be faced with the same issue in the rulemaking that the Marketers have raised in this case.  To further judicial economy, the PUCO should not squander its time addressing the same issues twice.

Addressing the Marketers’ arguments in both this case and the pending rulemaking is a needless duplication of effort.  Further, if Marketers can avoid complying with the rule through the application in this case, they may have a competitive advantage over other natural gas marketers who must comply with the rule.  This would likely result in numerous “me too” waiver requests from other natural gas marketers, even though the same issue would again be presented in the pending rulemaking.

The PUCO should not address the issues raised in the application in a piecemeal fashion.  The PUCO should deny the application in this case and let the Marketers make their case for changing the rule in the rulemaking in Case No. 17-1847-GA-ORD.

Iv.
CONCLUSION
The Marketers’ waiver request in this proceeding is actually an untimely filed application for rehearing. It could be denied on this basis alone. The applicants’ proposal to diminish those consumer protections is contrary to R.C. 4903.10 and does not show good cause as required by Ohio Adm. Code 4901:1-29-02(C). Consumers need the protection afforded by independent third-party verification of telephonic enrollment with natural gas marketers in Ohio Adm. Code 4901:1-29-05(E).  The PUCO should grant OCC’s Motion to deny the application.
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� Ohio Adm. Code 4901:1-20-06(E)(1).


� Joint Application for Waiver (November 15, 2017).


� R.C. Chapter 4911.


� Ohio Adm. Code 4901-1-12.


� Case No. 12-925-GA-ORD, Finding and Order (December 18, 2013).


� On January 17, 2018, the Marketers filed a motion for protective order asking the PUCO to stay discovery in this case until a procedural schedule is established.  OCC is opposed to staying discovery in this case and will respond to the Marketers’ motion within the time provided under Ohio Adm. Code 4901-1-12(B).  


� See Order, Attachment C at 15.


� Direct Energy Services and Direct Energy Business (collectively, “Direct Energy”) filed a joint application for rehearing; Interstate Gas and Dominion Energy Solutions filed separate applications for rehearing.


� See Case No. 12-925-GA-ORD, Entry on Rehearing (February 26, 2014), Attachment C at 15.


� See Greer v. Public Utilities Comm., 172 Ohio St. 361, 16 Ohio Op.2d 214, 176 N.E.2d 416 (1961); Dover v. Pub. Util. Comm., 126 Ohio St. 438, 185 N.E. 833 (1933).
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� Id. at 4-5.


� Id. at 2-5.


� Id. at 5-11.


� Id. at 7.


� Id. at 8.


� Id. at 10.


� Id. at 9.


� Id.


� Id. at 11 (emphasis added).  “CRNGS” stands for Competitive Retail Natural Gas Service.  See id. at 2.  For purposes of this Motion, a CRNGS provider is the same as a natural gas marketer.


� Id. at 13.
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� New Winchester Gardens, Ltd. v. Franklin Cty. Brd. Of Revision (1997), 80 Ohio St.3d 36, 41, 684 N.E.2d 312.
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� See Greer v. Public Utilities Comm., 172 Ohio St. 361, 16 Ohio Op.2d 214, 176 N.E.2d 416 (1961); Dover v. Pub. Util. Comm., 126 Ohio St. 438, 185 N.E. 833 (1933).


� In the Matter of the Commission-Ordered Investigation of Ameritech Ohio Relative to Its Compliance with Certain Provisions of the Minimum Telephone Service Standards Set Forth in Chapter 4901:1-5, Ohio Administrative Code, Case No. 99-938-TP-COI, Entry on Rehearing (September 19, 2000).


� Id., ¶34.


� Id.


� Id.


� In addition, the PUCO pointed to legislation that ratified the validity of prior-adopted PUCO rules that had not been submitted for legislative review.  Id.


� In the Matter of the Application of Duke Energy Ohio, Inc., for the Establishment of a Charge Pursuant to Section 4909.18, Revised Code, Case No. 12-2400-EL-UNC, et al., Opinion and Order (February 13, 2014).


� See id. at 10.


� Case No. 12-2400-EL-UNC, Joint Motion to Dismiss (October 4, 2012) at 17-18.


� Case No. 12-2400-EL-UNC, Opinion and Order at 32.


� Id.


� Id.


�Application at 5-11.


� Id. at 12-13.


� Id. at 12.


� Id.


� Id. at 5.


� Id. at 13.


� Id.


� Id. at 13.
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� Id.


� Id.


� Id. at 12. 


� See id. at 14.


� Application at 15.
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� Id.


� See Black’s Law Dictionary, Tenth Edition, page 975, where “Judicial Economy” is defined as: “Efficiency in the operation of the courts and the judicial system, esp., the efficient management of litigation so as to minimize duplication of effort and to avoid wasting the judiciary’s time and resources.”
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