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I.
INTRODUCTION 

On July 21, 2008, the Office of the Ohio Consumers’ Counsel (“OCC”), an intervenor on behalf of residential telephone customers,
 filed an Opposition to the application for alternative regulation (“alt. reg.”) of basic local exchange service (“basic service”) in five exchanges filed by AT&T Ohio.
  OCC’s Opposition noted that basic service alt. reg. is not in the public interest, under R.C. 4927.03(A)(1), if thousands of AT&T Ohio customers in the five exchanges do not have the alternatives to AT&T Ohio’s basic service that are required by the statutes that permit the Public Utilities Commission of Ohio (“Commission” or “PUCO”) to consider basic service alt. reg.
  

AT&T Ohio filed a memorandum contra OCC’s Opposition on July 23, 2008.
  In this Reply,
 OCC shows that AT&T Ohio has missed the mark in its criticisms of OCC’s Opposition.
  

II.
ARGUMENT
A.
In Light of the Recent Declaration of the Federal Communications Commission That the Majority of Households Do Not View Wireless Service as a Direct Substitute for Wireline Service, the PUCO Should Revisit Its View on Wireless Carriers as Alternative Providers for Basic Service Alternative Regulation Purposes.
In its Opposition, OCC asked the PUCO to follow the Federal Communications Commission’s (“FCC’s”) lead, and find that wireless service is not a substitute or functional equivalent for wireline basic local service.  OCC noted that the FCC, in its recent rejection of the notion that wireless service is a substitute for wireline service, concluded that “the majority of households do not view wireline and wireless services to be direct substitutes.”
  
AT&T Ohio attempts to counter OCC’s suggestion with FCC statistics regarding wireless usage nationwide and in Ohio.
  AT&T Ohio’s argument, however, is rendered meaningless by the fact that the FCC concluded that the majority of households do not view wireline and wireless services to be direct substitutes three months after the FCC issued the report containing those statistics.  The FCC, thus, drew its conclusion with knowledge of the very statistics cited by AT&T Ohio in its memorandum contra.

The FCC has determined that wireless service is complementary to, rather than a substitute for, wireline service.
  The FCC’s determination occurred just within the past two months, and should have a bearing on the PUCO’s consideration of whether basic service customers view wireless service as a functional equivalent or substitute service to AT&T Ohio’s basic service.  The PUCO should reexamine the issue of whether wireless service is a functionally equivalent or substitute service for residential wireline service in furtherance of R.C. 4927.03(A)(2)(c).

In an effort to demonstrate that wireless provides competition to wireline service, AT&T Ohio also submitted information regarding the budget assessments made by the PUCO and OCC.
  AT&T Ohio attempts to show that, based on the assessment data, wireless companies’ revenues are greater than the ILECs’ revenues, and thus wireless companies are competitive to wireline companies.
  There are many reasons for this situation that have no bearing on the findings to be made in basic alt. reg. proceedings, however.  For example, a review of Exhibit 3 to the Application shows that the rates charged by the wireless companies listed in the exhibit are considerably higher than AT&T Ohio’s basic service rate.  Thus, the assessment information does nothing to show whether wireless service is functionally equivalent or substitute service for basic residential wireline service, which is the focus of this proceeding.  The Commission, therefore, should disregard AT&T Ohio’s argument.  

AT&T Ohio also includes OCC’s fact sheet on wireline versus wireless service.
  AT&T Ohio characterizes the fact sheet as being “somewhat critical of wireless services….”
  The fact sheet is more than “somewhat critical”; it describes at length the ways that wireless service does not measure up to wireline service:

· Call Quality - Some consumers experience significant problems with the quality of cellular calls.  Depending on a consumer’s location, dropped calls and bad connections can even happen in their own home.  Typically, these problems do not occur with traditional telephone service.

· Price - Cellular plans can be more expensive than traditional basic telephone service.  With traditional service, consumers can obtain basic dial tone service without any features, while most cellular plans include features and long distance minutes at a higher monthly rate.

· Flexibility in the home - Traditional service allows for several telephones to be connected to the same line.  This allows, for example, a husband, wife and child to each pick up extensions throughout the home and be on the same call.  Each cellular phone uses a unique telephone number, making extensions impractical.

· Dial-up Internet - Many residential consumers continue to rely on their traditional telephone line for an for an [sic] affordable connection to the Internet.  It is difficult to configure Internet dialup to a cell phone.

· Emergency assistance - In many areas, dialing 9-1-1 from a cellular phone will not automatically display a caller’s location to emergency operators.  Using a traditional home telephone, most emergency operators will immediately see the address from which a call has been placed.

· Power outages - Consumers with traditional home telephone service are usually able to use a corded telephone (which always has the handset attached to its base or the telephone jack) when a power outage occurs.  Traditional telephone service includes a power supply from the local telephone company, which is required to provide at least four hours of backup power in case of an electricity outage.  Cellular systems and towers are not required to provide backup power, and cell phones may not operate during a power outage.

The fact sheet also discusses early termination fees that are associated with wireless contracts, but which are not a part of basic local service.

Although, as AT&T Ohio points out,
 the fact sheet concludes that “the choice is yours,” the fact sheet also states that “[d]ecisions, such as whether to continue to use a traditional telephone service or whether to begin cellular service, are personal ones.”
  Such a decision, however, involves a comparison of the price and features between a consumer’s current service and the offerings of other providers.

The fact that consumers of basic service in the five exchanges may not have the option of choosing cellular service, or service from any other alternative provider, should be a consideration in the Commission’s determination regarding whether basic service alt. reg. in the five exchanges is in the public interest.  So should factors such as price.  It is not in the public interest when customers who, when facing an increase in their basic service rates, can only choose among other providers whose rates are double or triple AT&T Ohio’s rates.  

B.
The Validity of the Rules Notwithstanding, R.C. 4927.03(A)(1) and R.C. 4927.03(A)(3) Mandate That the Commission Make a Separate Public Interest Determination Regarding a Basic Service Alternative Regulation Application.
R.C. 4927.03(A)(1) allows the Commission to grant alt. reg. for telecommunications services “provided the commission finds that any such measure is in the public interest and either of the following conditions exists: (a) The telephone company or companies are subject to competition with respect to such public telecommunications service; (b) The customers of such public telecommunications service have reasonably available alternatives.”  Further, R.C. 4927.03(A)(3) provides that “[t]o authorize an exemption or establish alternative regulatory requirements under division (A)(1) of this section with respect to basic local exchange service, the commission additionally shall find that there are no barriers to entry.”

The Commission’s “competitive tests” focus on the number of alternative providers that are available to customers in an exchange and the number of lines that an applicant has lost in an exchange, either to alternative providers or competitive local exchange carriers or both.  These tests ostensibly address whether the services that the applicant provides to customers are subject to competition or there are reasonably available alternatives to the services in the exchange, as well as the barriers to entry issue.

The public interest, however, demands a much different analysis.  The Commission should look beyond the presence or possibility of alternative providers of basic service in an exchange.  Instead, the public interest analysis should also focus on the effect that basic service alt. reg. would have on basic service customers in the affected exchange.  That is the focus of OCC’s Opposition.

OCC noted that Exhibit 3 to the Application shows a wide disparity between AT&T Ohio’s basic service rates and the rates charged by the alternative providers named in the Application.  If AT&T Ohio’s Application is granted, the result would be that consumers of basic service in the five exchanges would have no economical means to counteract an increase in AT&T Ohio’s basic service rates.  

Alternative providers’ services do not have to be “perfect substitutes” for AT&T Ohio’s basic service.
  The alternative providers’ services do, however, have to be priced and sufficiently available so that consumers would have a real option to AT&T Ohio’s service.  OCC has shown that the services of the alternative providers named in the Application do not provide such a choice.  Such a situation is not in the public interest.
III.
CONCLUSION
OCC has shown that the alternative providers named in the Application offer service at rates considerably higher than AT&T Ohio’s basic service rate.  If AT&T Ohio’s application for alt. reg. for its basic service is granted, AT&T Ohio’s basic service customers in the five exchanges will face rate increases without economical alternatives for service.  Such a situation is not in the public interest.  Thus, the Commission should deny the Application.  The Commission should at least deny the Application for the Pitchin and Tremont City exchanges, based on the elimination of alleged alternative providers as described in OCC’s Opposition.
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� OCC was granted intervention by Entry dated July 16, 2008 (“July 16 Entry”) (at 2).  


� Application (June 6, 2008).  The five affected exchanges are Mantua, Olmsted Falls, Philo, Pitchin and Tremont City.  OCC filed its Opposition pursuant to Ohio Adm. Code 4901:1-4-09(F).


� Despite AT&T Ohio’s mischaracterization (Memorandum Contra at 4), this issue was not presented to the Ohio Supreme Court.


� Although the Commission’s rules do not provide for a basic service alt. reg. applicant to file a response to oppositions to an application, the July 16 Entry (at 3) allowed AT&T Ohio to file a memorandum contra OCC’s Opposition.  


� OCC files this Reply pursuant to the July 16 Entry, which provided OCC the opportunity to respond to AT&T Ohio’s memorandum contra.  Id.


� If OCC does not respond to an argument raised by AT&T Ohio, that fact should not be construed as OCC’s acquiescence to that argument.  


� Opposition at 7, citing In the Matter of High-Cost Universal Service Support Federal-State Joint Board on Universal Service, WC Docket No. 05-337, Order (rel. May 1, 2008), FCC 08-122, ¶ 21.


� Memorandum Contra at 12-14, citing In the Matter of Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, WT Docket No. 07-71, Twelfth Report, rel. February 2, 2008.


� See Opposition at 7.


� Memorandum Contra, Attachments 1 and 2.


� Id. at 6-7.


� Id., Attachment 3.


� Id. at 7.


� Id., Attachment 3 at 1.


� Id., Attachment 3 at 1-2.


� Id. at 7.


� Id., Attachment 3 at 2.


� See id. at 9.
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