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i.
INTRODUCTION
Eramet Marietta Inc. (“Eramet”) seeks additional discounts for its electric service and asks that other customers, including residential customers, pay the subsidy to fund the discount.  Contrarily, the Ohio Energy Group recommends rejectng Eramet’s Application. The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of 1.2 million Ohio Power residential utility consumers, files these comments. OCC was granted intervention in this case on July 16, 2009.  
At the outset, we state our appreciation for Eramet’s courtesy in discussing its Application with OCC. We also note the importance of economic development for Ohio’s economy.  

Reasonable arrangements under Ohio law must be reasonable for both the entity receiving the discount and for Ohioans who pay for the discount. In finding the balance, the Public Utilities Commission of Ohio (“PUCO”) need be concerned with funding these discounts and should be concerned with the ever increasing single-issue ratemaking riders burdening the electric bills of Ohio consumers and businesses. And the PUCO should also be looking to market forces for pricing improvements, consistent with state policy.
The amounts to be subsidized are known as “delta revenues.”
 Ohio Power’s customers pay for economic development contracts through a charge on their bill called the economic development rider. A typical residential customer (1,000 kwh per month) in the rate zones served by Ohio Power and Columbus Southern Power currently pays $36.60 per year for economic development subsidies.  
Eramet is one of a number of companies that receives an economic development subsidy funded by customers. Eramet is a large general service customer of Columbus Southern Power Company (“CSP”) that is charged under CSP’s GS-4 tariff schedule, but receives discounted electricity under an existing economic development arrangement. That economic development arrangement was approved by the PUCO in 2009.
 At that time OCC Witness Ibrahim testified that the discount funded by customers for the ten year arrangement could amount to approximately $37.2 to $57.7 million.
  

On January 22, 2015, Eramet filed an application (“amended application”) seeking to amend its existing reasonable arrangement.
 It seeks a “reformed reasonable arrangement” which will provide it a greater discount than previously ordered by the PUCO. It seeks to extend the arrangement by one year.
 And it seeks an all-in delivered 
cost for electricity and will “to the extent possible” obtain its generation from a competitive retail electric service provider.
 Eramet also desires to modify the commitments contained in its current reasonable arrangement. Specifically it commits to using “best efforts” to secure $25 million of investment to comply with pending EPA regulations. It also will use best efforts to maintain an average 175 full time direct employees over the six-year period associated with the modified reasonable arrangement.
 On February 6, 2015, the Ohio Energy Group (“OEG”) filed comments and objections to the amended application.

II.
APPLICABLE LAW

Under R.C. 4905.31, as amended by Senate Bill 221, a mercantile customer, such as Eramet, may establish a reasonable arrangement with a public utility, like CSP, so long as the arrangement is filed with and approved by the PUCO. Eramet bears the burden of proving that its Application should be approved.
 Eramet must establish that the proposal is reasonable and does not violate the provisions of R.C. 4905.31, 4905.33 and 4905.35. Moreover, such arrangements are to be under the supervision and regulation of the Commission and subject to “change, alteration, or modification” by the Commission.


The PUCO adopted rules specifically addressing reasonable arrangements.
  Eramet’s amended application is governed by Ohio Adm. Code 4901:1-38-05 of the PUCO’s adopted rules. Under subsection (B)(1) of that provision, Eramet has the burden of proving that the “proposed arrangement is reasonable.” The rules further provide that Eramet must provide verifiable information detailing the rationale for the arrangement.


In this regard, the Ohio Energy Group commented that Eramet failed to meet its burden to prove the reasonableness of its proposal. Under the rules, if it appears to the Commission that the application is unjust or unreasonable, the Commission may order a hearing.
  
III.  
COMMENTS

A.  
As commented by the Ohio Energy Group, Eramet’s application does not identify the discount sought, which precludes the PUCO from determining if the arrangement is reasonable and if it furthers the policy of the state, including assuring reasonably priced retail electric service for customers in Ohio.

 
As noted by the Ohio Energy Group,
 Eramet did not quantify the amount of discount that is to be given to it under the proposed amended application. This is important information because Ohio Power’s customers will likely be asked to pay in whole or part for the discount (delta revenues)--unless the PUCO rules that Ohio Power is not entitled to reimbursement. The Ohio Energy Group observed that there is no evidence that AEP Ohio would absorb any of the costs for economic development for Eramet.
 If true, that is unfortunate for customers and should be addressed by the PUCO.
There is adequate justification for the PUCO to require Ohio Power to shoulder the discount (as explained below). If the PUCO determines otherwise, customers rates will likely be increased. But the magnitude of those rate increases are not identified by Eramet, which is one of a number of the Ohio Energy Group’s justifiable concerns.  Without knowing the amount of the discount that customers (or AEP) might be asked to pay, the PUCO will not be able to determine if the arrangement is just and reasonable.  

Additionally, without knowing the amount of the discount and who is to pay the discount, the PUCO cannot determine whether the arrangement furthers the policy of the state, as set forth in R.C. 4928.02. One of those state policies is to ensure reasonably priced retail electric service for customers in the state.  See R.C. 4928.02(A). If the discount provided to Eramet is funded in whole or part by customers, customers’ rates will be increased. Such rate increases may impair the PUCO’s ability to ensure reasonably priced service for CSP customers.  

B. 
As commented by the Ohio Energy Group, Eramet’s application does not (but should) contain a limit on the discount to be collected from customers (or funded by Ohio Power).
The Ohio Energy Group noted the need to protect customers from “unreasonable rate impacts.”
 In this regard, the Commission’s finding in the Ormet case established a definitive regulatory precedent that unique arrangements must contain a cap or ceiling 
that establishes a maximum amount of delta revenue which customers should be expected to pay.
 In the Ormet case, the Commission recognized that customers have limited resources, and, as a consequence of that reality, it is reasonable to cap the amount of delta revenues residential customers must pay.
 A delta revenue cap would also provide transparency to the process – a critical component of the S.B. 221 legislative rewrites to reasonable arrangements.
 
But as noted by the Ohio Energy Group, Eramet did not propose a definitive or hard cap on the amount of delta revenue that other Ohio Power customers would pay both annually and over the remaining term of the arrangement.
 OCC agrees with the Ohio Energy Group that, in the absence of this information, it cannot be concluded that the application is reasonable for its impact on Ohio customers (unless Ohio customers will not be asked to subsidize the discount). 
A reasonable, hard cap on the discount should be part of Eramet’s amended arrangement in order to protect customers who may pay, in whole or part, for the discount. The discount should be capped – annually and over the term of the agreement – for the purpose of protecting Ohio businesses and consumers from paying more than the minimum amount needed for any discount that the PUCO determines is appropriate. This will help ensure that the rate is reasonable throughout the term of the arrangement, as the Ohio Energy Group notes.
  
 C. 
As commented by the Ohio Energy Group, there are concerns about cost-shifting to the detriment of other customers if Eramet receives an all-in rate.  

 Eramet is asking for an all-in rate. Under the all-in rate, Eramet would pay a set delivered price per kilowatt-hour that “covers” all generation, transmission, and distribution charges plus any surcharges, riders, or other adders.
 Eramet proposes that the all-in annual delivered fixed cost per kWh for the base usage include monthly customer charge or minimum bills, but no demand charges. Eramet would also be exempt from all riders applicable to distribution service customers.  

An “all-in” rate is contrary to the approved structure of CSP’s tariffs, specifically the applicable GS-4 rate. The GS-4 rate provides specific charges for demand and energy, in addition to riders designed to recover discrete costs, some of which are non-bypassable. In seeking an all-in rate, Eramet would be avoiding paying demand charges, and non-bypassable riders that all other similarly situated customers must pay. This will increase the burden on other customers or on Ohio Power if it absorbs Eramet’s discount. 
 But Eramet does not identify what the impact on other customers (or Ohio Power) will be if it avoids or bypasses the numerous riders. As pointed out by the Ohio Energy Group, quantification of cost shifting from Eramet’s all-in rate is necessary to protect other customers from unreasonable rate impacts resulting from Eramet’s proposal.
 The PUCO should consider the detrimental impact to other customers that would result from granting an all-in rate.    
And, the PUCO should also consider whether an all-in rate makes sense at this time. The proposed “all-in” rate does not send a price signal for the “demand” component of consumption (demand charges). These demand charges give electricity users an incentive to shift their consumption away from the peak hours. The “all-in” rate will allow Eramet to pay the same kWh price whether it is metered on peak demand of 68.2 MW (as the case in January 2009), or 103 MW (which is its contracted capacity with CSP). An “all-in” rate that does not change to reflect the impact of demand creates an incentive to be neither efficient nor accountable.   
The PUCO should also consider whether exempting Eramet from all applicable distribution riders is justified at this time. As the Ohio Energy Group comments, Eramet has not produced evidence that cost shifting that could result from the all-in rate would be proportional to the benefits that other Ohio Power customers would receive from the amended arrangement.
 And there is no evidence that any cost-shifting is necessary to ensure Eramet’s continued operations. 
D.  
It may be unlawful and unreasonable to ask customers of Ohio Power (the utility) to subsidize generation provided by marketers to Eramet.


Under Eramet’s proposal, it will, “to the extent possible,” obtain generation not from Ohio Power, but from CRES providers (marketers).
 So if customers end up subsidizing the discount to Eramet, they will be subsidizing a competitive generation service offered by a third party. This appears to be an unlawful subsidy of competitive service by non-competitive services. Under R.C. 4928.02(H) these types of subsidies are prohibited.  And such subsidies interfere with the operation of a competitive generation market.
 Furthermore, if Eramet is provided an all-in rate from a third-party supplier, there is no incentive for Eramet to attempt to get the lowest rate possible from the third-party supplier. This could potentially further increase the discount funded by Ohio Power and/or its customers.   

E.
There appears to be no firm commitment (but there should be) for Eramet or its parent to maintain the facility’s Ohio operations and retain full-time Ohio jobs.

In its amended application Eramet states that it will “use its best efforts” to secure investment to comply with pending EPA regulation and to maintain its facility’s operations and 175 full-time equivalent employees over the six year period associated with its amended arrangement.
 Using “best efforts” seems to fall short of a commitment from Eramet. And it is the commitment to Ohio jobs, among other things, which would serves as a quid pro quo for the discount subsidized by other customers and/or Ohio Power.  
For the arrangement to work there must be benefits on both sides. If customers are committed to funding the discount, then Eramet, similarly, should be committed to maintaining its facility and retaining jobs. Indeed, as part of the reporting process for economic development arrangements, the customer receiving the discount is required to submit annual reports to the PUCO demonstrating, inter alia, it ongoing compliance with the arrangement.  See Ohio Adm. Code 4901:1-38-06. Further, if the customer fails to comply with the arrangement as ordered by the PUCO, the PUCO may terminate the arrangement. Ohio Adm. Code 4901:1-38-09.  
F. 
The PUCO should have the utility, instead of customers, fund at least some of any discount given to Eramet.  
As noted by the PUCO (in the Eramet/Ormet appeal
), it can approve a unique arrangement without having any provision that allows the utility to collect any amount from other customers to pay for the discount under the arrangement.
 In addressing CSP’s arguments to the contrary,
 the PUCO succinctly noted:  “[T]his is not now, and never was the law. ***R.C. 4905.31 requires no adjustment at all.”
 Rather, the PUCO noted that what the utility is entitled to is the overall opportunity to earn a reasonable return on its investment, which is a global, not customer-specific protection. 
The Supreme Court of Ohio, in that appeal, similarly found that R.C. 4905.31 does not require the PUCO to fully compensate a utility for delta revenues.
 The statute, the Court ruled, is permissive in nature. Recovery of delta revenues is permitted, but not required.
In this case, the PUCO should consider whether Ohio Power should be permitted to collect additional money from customers to pay for the new discount that Eramet requests. The PUCO should look at whether the utility has the opportunity to earn a reasonable return on its investment during the term of the arrangement from a global perspective. It should also consider that to date, customers have paid for 100% of the discount received by Eramet. Ohio Power has paid nothing to fund this economic development discount.    

The PUCO should also look at the impact of increasing rates on the utility’s customers. A typical residential customer (1,000 kwh per month) in the rate zones served by Ohio Power and Columbus Southern Power currently pays $36.60 per year for economic development subsidies. The PUCO should consider whether is it reasonable to increase customers’ electric bills further, as part of Eramet’s amended application.  
IV. 
CONCLUSION

As commented by the Ohio Energy Group, Eramet has not sustained its burden of proving through verifiable information that its Application is just and reasonable for all concerned including other customers. It has not provided the necessary supporting documentation to demonstrate that a unique arrangement structured as a discounted “all-in” rate is just and reasonable at this time. As noted by the Ohio Energy Group, Eramet’s application leaves a number of unanswered questions and, in the absence of such reasonable answers for customers, leaves the Application without a basis for granting.
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� See Ohio Administrative Code, Chapter 4901:1-38-01(C), which defines delta revenues as the deviation resulting from the difference in rate levels between the otherwise applicable rate schedule and the result of any reasonable arrangement approved by the commission. 


� In the Matter of the Application for Establishment of a Reasonable Arrangement Between Eramet Marietta Inc. and Columbus Southern Power Company, Opinion and Order at 3 (October 15, 2009).


� Ibrahim rebuttal testimony at 9 (Aug. 12, 2009).


� Eramet Amended Application (Jan. 22, 2015).  


� Id. at 4.  


� Id. at 5.


� Id. 


� R.C. 4909.18 provides that, in the circumstance where a proposal “may be unjust or unreasonable, the commission shall set the matter for hearing” and “the burden of proof to show that the proposals in the application are just and reasonable shall be upon the public utility.”  As part of the Commission’s rules for Unique Arrangements: “A mercantile customer, or a group of mercantile customers, of an electric utility may apply to the commission for a unique arrangement with the electric utility. Each customer applying for a unique arrangement bears the burden of proof that the proposed arrangement is reasonable and does not violate the provisions of sections 4905.33 and 4905.35 of the Revised Code, and shall submit to the commission and the electric utility verifiable information detailing the rationale for the arrangement.”  Ohio Adm. Code 4901:1-38-05(B)(1) (emphasis added).


� R.C. 4905.31(E).


� See Ohio Adm. Code Chapter 4901:1-38.


� See Ohio Adm. Code 4901:1-38-05(B)(1).


� See Ohio Adm. Code 4901:1-38-05(B)(3).  (The language in the rule says the Commission “may” order a hearing, however, Eramet’s request is a request for a rate increase and as addressed in Footnote 11 above, R.C. 4909.18 requires a hearing if there is a determination by the Commission that the rate increase may be unjust or unreasonable).


� Ohio Energy Group Comments at 1 (Feb. 6, 2015).   


� Ohio Energy Group at 2.


� Ohio Energy Group at 1.


�In the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a Unique Arrangement with Ohio Power Company and Columbus Southern Power Company, Case No. 09-119-EL-AEC, Opinion and Order at 10 (July 15, 2009). 


� Ormet Opinion and Order at 10. 


� R.C. 4905.31. 


� Ohio Energy Group Comments at 1.  


� Ohio Energy Group Comments at 1. 


� Eramet Amended Application at 5.  


� Ohio Energy Group Comments at 1-2.  


� Ohio Energy Group Comments at 1-2.  


� Eramet Amended Application at   5.  


� Eramet Amended Application at 6.  


� In the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a Unique Arrangement with Ohio Power Company and Columbus Southern Power Company, Supreme Court Case No. 09-2060.


� In the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a Unique Arrangement with Ohio Power Company and Columbus Southern Power Company, Supreme Court Case No. 09-2060, Brief of the Public Utilities Commission of Ohio at 12 (Mar. 3, 2010). (emphasis added).   


� The PUCO was responding to CSP’s brief that “it is entitled to receive specific amounts from all customers, reasoning that money it doesn’t get from customer it must get from another.”  PUCO Brief at 12.    


� Id.   


� In re Application of Ormet Primary Aluminum Corp., 129 Ohio St.3d 9, 2011-Ohio-2377,¶¶16-21.  


� Ohio Energy Group Comments at 2.  






