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REPLY
I.
Introduction
Ohio Partners for Affordable Energy (“OPAE”) hereby respectfully submits to the Public Utilities Commission of Ohio (“Commission”) this reply to the memoranda contra OPAE’s motion to dismiss the above-referenced docket.  The genesis of this docket is a joint motion filed by The East Ohio Gas Company d/b/a Dominion East Ohio (“Dominion”) and Ohio Gas Marketers Group (“Marketers”) to modify the Commission’s June 18, 2008 Opinion and Order in Case No. 07-1224-GA-EXM (“exemption order”).  Filed on June 15, 2012, the joint motion seeks a modification to the Commission’s exemption order in order to allow Dominion, beginning in April 2013, to discontinue the availability of standard choice offer (“SCO”) service to non-residential customers.  Joint Motion at 1.  In the absence of SCO service, if a non-residential customer has not selected a competitive retail supplier, the customer will be assigned one by Dominion.  Joint Exhibit 1 at 2.   Attached to the joint motion is a joint exhibit, which is a Stipulation and Recommendation that also asks the Commission to modify the exemption order.  OPAE filed its motion to dismiss the joint motion on June 28, 2012, and the Marketers and Dominion filed separate memoranda contra the motion to dismiss on July 13, 2012.  Herein, OPAE replies to the memoranda contra.
II.
OPAE intervened on behalf of its members. 
Dominion argues that it is unclear whether OPAE has standing to represent the interests of its members.  Dominion Memorandum Contra at 7.     Dominion also claims it may need discovery to determine whether OPAE “represents non-residential ratepayers.”  Id.  Marketers complain that OPAE stated that its interest was to protect “all” small commercial customers.  Marketers Memorandum Contra at 2.  
It is Marketers who have inserted the word “all” here, not OPAE.  In its motion to intervene, OPAE referred to “commercial customers” only to distinguish these customers from residential customers.  It is non-residential customers who will lose SCO service if the exemption order is modified as requested by the joint motion.  OPAE members are, for the most part, non-profit community action agencies, which pay general service tariff rates.  They are not residential customers.  Obviously, OPAE members would be denied the SCO service option if the exemption order is modified as the joint motion requests.  OPAE has intervened in this docket on behalf of its members.
.  As for Dominion’s claim that OPAE may not have standing to represent its members, this is a hurdle that intervenors in Commission proceedings do not normally face.  Do Marketers as filers of the joint motion represent the interests of the Ohio Gas Marketers Group?   What showing must Marketers make if they file to intervene in this docket?  Will each of the members of the group attest that they are members of the group and are represented by the group?  In a footnote on Page One of the joint motion, the Marketers state that their group “includes Commerce Energy”, etc., but also that the positions taken by Marketers are “consensus positions of the group and do not necessarily reflect the positions or beliefs of any individual member.”  If OPAE has no standing to represent its members, perhaps Marketers also have none to file the joint motion or to intervene.   Will discovery be necessary to make this determination?
OPAE and Marketers are not the only organizations that file motions on behalf of their group members.  There are in fact many others, such as industrial users, retail merchants, manufacturers, schools, cities, environmental groups, etc.  It would be unduly burdensome if any intervenor or motion filer purporting to represent a group must demonstrate that it represents the interests of each of the group’s members.
With regard to the identity of filers, Dominion filed the joint motion as “The East Ohio Gas Company d/b/a Dominion East Ohio.”  Joint Motion at 1.  Is Dominion filing the joint motion as a public utility pursuant to Revised Code Section 4905.03(A)(5), which defines a public utility as a natural gas company engaged in the business of supplying natural gas to consumers?  How does and how will Dominion meet this definition?  Dominion does not inform us.  In its Memorandum Contra, Dominion states that it is “an active participant in the state’s natural gas markets” and is “directly affected if retail competition fails to thrive.”  Dominion Memorandum Contra at 3.  How is Dominion, as a public utility pursuant to Revised Code Section 4905.03(A)(5), directly affected if retail competition fails to thrive?  Will discovery be needed?  It appears that challenging intervenors, joint-motion filers, or motion-to-dismiss filers has the potential to vastly complicate a proceeding.  
III. OPAE’s arguments supporting dismissal are legal arguments, not factual arguments. 

Marketers argue that the joint motion alleges “facts” and that those facts are not a basis to dismiss the case.  According to Marketers, factual disagreements are resolved at hearings and the Commission should reject OPAE’s motion to dismiss and “allow this case to proceed to hearing.”   Marketers Memorandum Contra at 6.  Dominion also claims that a hearing is necessary to determine whether Dominion and Marketers are adversely affected by the current regulation plan; whether the Commission’s findings in the June 18, 2008 exemption order are no longer valid; whether the modification of the exemption order will further the state’s policy; and whether the stipulation is the product of serious bargaining.  Dominion claims that these are facts that can only be determined at a hearing.  Dominion Memorandum Contra at 2. 
OPAE’s arguments with regard to Revised Code Section 4929.08(A) are legal arguments that require no factual findings.  OPAE argued that the joint movants have no basis to file their joint motion for a modification of the exemption order because they do not identify a Commission finding in the exemption order that is now invalid nor do they describe how they are adversely affected by a Commission finding that was never made.  This is not a dispute on the facts; this is a legal question of whether the joint movants meet the statutory requirement that there be a Commission finding before there can be a request to modify the existing exemption order.
With respect to the statutory requirement as to whether the Commission’s findings in the exemption order are no longer valid, the joint motion attributes findings to the Commission that the Commission did not make.  The Commission “findings” referred to in the joint motion are not the Commission’s actual findings.  In their memorandum contra, Marketers attempt to remedy this problem by trying again to cite a Commission finding in the exemption order that is no longer valid.  Marketers now state that the Commission found, at Page 20 of the exemption order, that “phase 2 represents a reasonable structure through which to further the potential benefits of market-based pricing of the commodity sales by the company.  DEO is therefore, authorized to proceed with phase 2.”  Marketers at 4.  Marketers then state that phase 2 no longer represents a reasonable structure through which to further the potential benefit of market-based pricing because the continued existence of default SCO service for non-residential customers prevents a fully competitive market from developing.  Id.  
However, Marketers are confusing the Commission’s language about “potential benefits of market-based pricing” with Marketers’ concept of the development of a fully competitive market.  Marketers apparently define a “fully competitive market” as a market that restricts competition to purchasing natural gas from a marketer or through a governmental aggregation.  Marketers exclude the additional competitive auction process, currently referred to as a SCO, which has proven to produce the lowest price.  The reality is that currently all prices paid by all customers, whether from a marketer, through a governmental aggregation, or, via the SCO, are set by a competitive process.  But the current competitive process, which includes the SCO, is not the system Marketers want.   
In the exemption order, the Commission did not find that a fully competitive market as defined by Marketers for non-residential customers must be developed.   This is Marketers’ idea, not the Commission’s.  OPAE’s argument for dismissal is based on a legal question of whether the Commission made the finding that the joint motion purports the Commission made; OPAE’s argument is that there is no Commission finding upon which the joint motion for modification is based.  The Commission does not need to hold a hearing to know and understand the findings made in its 2008 exemption order.
Dominion falsely claims that OPAE’s argument means that there could never be a modification.  Dominion Memorandum Contra at 5.  This is not true.  If the Commission had found in the exemption order or in another case dealing with the alternative regulation statute that the order would ultimately result in what Marketers define as a fully competitive market for non-residential customers, this finding might now be invalid.  But the Commission did not make this finding so it is moot whether such a finding is valid or not.   

It is also obvious from the exemption order that Dominion is to file an application seeking Commission approval to move from the SCO commodity service market to a market in which choice-eligible customers will be required to enter into a direct retail relationship with a supplier or governmental aggregator to receive commodity service.  Under the exemption order, if Dominion had not obtained Commission approval to move to a full choice commodity service market upon the expiration of the second term of the SCO service, March 31, 2011, another SCO service auction would be held for a subsequent annual period, and so on thereafter.  Exemption Order at 15.   
Dominion made no application to move to full choice commodity service.  In the e-mails included in Attachment A to Dominion’s Memorandum Contra, Page 3 of 4, Dominion states in its April 21, 2012 e-mail to the “stakeholders” that it wants to identify alternatives for the future direction of Dominion’s Energy Choice program and SCO structure, but that the “stakeholder group should be mindful of Staff’s comment that there is a high hurdle to obtaining Commission approval of a full merchant function exit at this time.  If we are to make any changes, those changes will need to continue the methodical process that has served us well in the past and place customer needs at the forefront.”  Perhaps heeding its own advice, rather than file an application for full choice commodity service as the exemption order contemplates and which Dominion is free to do, Dominion filed the joint motion with Marketers to modify the existing exemption order so that non-residential customers are subject to full choice commodity service (i.e., denied SCO service) while residential customers are not.  Dominion’s problem is that there are statutory requirements for a modification of an exemption order, just as there are hurdles when seeking a full market function exit through an application.  Dominion may believe that it has taken the easier route with the joint motion, but, if so, Dominion is mistaken.      
Neither joint movant, Dominion or Marketers, has properly alleged that it is adversely affected by the current alternative regulation plan as approved by the Commission.  In its Memorandum Contra, Dominion states that it is “an active participant in the state’s natural gas markets” and is “directly affected if retail competition fails to thrive.”  Dominion Memorandum Contra at 3.  Dominion as a public utility should not be affected at all by the exemption order.  All of Dominion’s customers are served by competitive retail marketers.  Dominion has now what it asked for in Case No. 07-1224-GA-UNC and makes no allegation that changed circumstances have rendered the current alternative regulation plan harmful to it.    
Marketers argue that they are adversely affected by the existing exemption order because the existence of SCO default service prevents a fully-competitive market from developing, which is detrimental to its interests.   Marketers Memorandum Contra at 4.  Again, the Commission did not find that a fully-competitive market as defined by Marketers must be developed.  Marketers are not adversely affected by a Commission order that the Commission did not make.  

On the other hand, a fully-competitive market already exists, if not the fully-competitive market Marketers want.  Competitive retail marketers serve all Dominion customers, either through the SCO, governmental aggregation, or bilateral contracts.  The exemption order and the current system establish market prices through multiple mechanisms and maximize customer choice.   Did Marketers mean to allege that they are adversely affected by the current fully-competitive market because elimination of the SCO auction will increase prices customers pay and maximize Marketers’ profits to the detriment of non-residential consumers?  If the elimination of the SCO auction forces customers into higher-priced bilateral contracts, then Marketers are actually asking the Commission to minimize competition and maximize Marketers’ profits.   
In sum, the criteria for requesting modification to the exemption order at Revised Code Section 4929.08(A) have not been met.  The joint motion is based on a false premise.  The Commission did not make the findings upon which the joint movants rely.  Under the statute, the Commission may not modify the exemption order.  The joint motion should be dismissed.  
IV.
No customer group affected by the joint motion has signed the attached Joint Exhibit 1, the Stipulation and Recommendation (“Stipulation”).

Dominion wastes considerable time arguing that OPAE was not excluded from settlement negotiations.  OPAE did not argue that the Commission should dismiss the joint motion on the basis that OPAE was excluded from the settlement negotiations that led to the Stipulation and Recommendation filed in this docket as Joint Exhibit 1.   OPAE stated its awareness that the Commission has not dismissed cases even when the initiation of the case was performed by “stipulating parties” who were not parties and even when obvious potential parties were excluded from the negotiations.  Unlike Dominion, OPAE prefers not to waste its time.   

However, OPAE reiterates that it was excluded from the negotiations that led to the Stipulation and Recommendation filed in this case as Joint Exhibit 1.  The e-mails attached to Dominion’s Memorandum Contra, which purport to show that OPAE was invited to settlement meetings, refer only to a “stakeholder meeting.”  There is no indication from the e-mails that a Stipulation and Recommendation was being prepared or that it would be attached to a joint motion to modify the existing exemption order.      
OPAE argued that the Stipulation and Recommendation should be dismissed because it is not the product of serious bargaining when no customer group that is to be affected by the modification to the exemption order signed the Stipulation and Recommendation.  The signatory parties to the Stipulation and Recommendation attached as Joint Exhibit 1 all have the same interest: to force all non-residential customers of Dominion to choose a competitive retail supplier.  There is no serious bargaining when the parties to a stipulation all have the same interest and the stipulation only affects customers who did not sign it. 
Conclusion
The joint motion to modify the June 18, 2008 exemption order should be dismissed.  First, the statutory requirements given at Revised Code Section 4929.08(A) have not been met.  In violation of the statute, no actual findings of the Commission in the June 18, 2008 Opinion and Order have been cited in the joint motion.  Whether findings the Commission did not make are valid or invalid is moot.  In addition, the joint motion is made by persons who have not been adversely affected by the actual findings of the exemption order.  Therefore, the Commission has no statutory authority to issue an order modifying the June 18, 2008 Opinion and Order granting the exemption.  Revised Code Section 4929.08(A).  
Second, the Stipulation and Recommendation attached to the joint motion as Joint Exhibit 1 is signed by no customer group proposed to be affected by the modification of the exemption order.  Therefore, the Stipulation and Recommendation is not an agreement among persons of different interests.  The Stipulation is not the product of serious bargaining and should be dismissed.  Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio St.3d 123, at 125 (1992).
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