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The Public Utilities Commission of Ohio (“PUCO”) has allowed Ohio Power Company (“AEP Ohio”) to disconnect residential customers in its gridSMART pilot area without the personal notice required under the PUCO’s rules.
  In order to preserve the consumer protections afforded AEP Ohio’s residential customers under the PUCO’s rules, the Office of the Ohio Consumers’ Counsel (“OCC”) files this Application for Rehearing of the Entry.
    
The PUCO’s Entry is unjust, unreasonable, and unlawful in the following respects:

1. It was unlawful and unreasonable for the PUCO to find that AEP Ohio’s proposed disconnection process constitutes reasonable prior notice of disconnection to residential customers under R.C. 4933.122. 
2. It was unreasonable for the PUCO to approve the waiver despite the weight of the record showing that it would lead to an increase in the number of residential customers being disconnected for nonpayment. 

3. It was unreasonable for the PUCO to take away residential customers’ ability to make last-minute payments to avoid disconnection.   

4. It was unreasonable for the PUCO to approve a pilot program that has no provisions for determining the effect on residential customers.

The PUCO should abrogate the Entry as requested by OCC.

The grounds for this Application for Rehearing are set forth in the accompanying Memorandum in Support.   
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OHIO CONSUMERS’ COUNSEL
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MEMORANDUM IN SUPPORT


I.
INTRODUCTION

This case is about whether residential customers in AEP Ohio’s gridSMART pilot area will keep consumer protections that include the utility giving personal notice of disconnection on the day service is scheduled to be disconnected.  Ohio Adm. Code 4901:1-18-06(A)(2) requires electric, gas and natural gas utilities to provide a residential customer with in-person notice on the day the customer’s service is to be disconnected.  If the customer is not at home, the utility must give the in-person notice to an adult consumer at the premises.  If neither the customer nor an adult consumer is at home, the utility must attach written notice to the premises in a conspicuous location before disconnecting service.  

The rule is meant to give residential customers face-to-face contact with personnel from the utility on the day service is to be disconnected.  This affords residential customers whose electric service is about to be disconnected one last opportunity to keep their utility service on by making a payment or making payment arrangements.  Personal notice also provides the opportunity for the customer to inform the utility of any serious health or safety issues that may be exacerbated by the disconnection of service.
AEP Ohio sought a waiver of this basic consumer protection for that part of its service territory where advanced metering infrastructure (“AMI”) meters have been installed (i.e., AEP Ohio’s gridSMART Phase I service territory).
  AEP Ohio apparently sought the waiver to “make the most of the potential cost and efficiency savings afforded by” AEP Ohio’s AMI deployment.
  

AEP Ohio proposed that residential customers in the Phase I area who have an unpaid bill or who have not made payment arrangements will receive: (1) a disconnection notice; (2) a ten-day notice, either by phone call or by mail
; and (3) an automated call (“robocall”) from AEP Ohio approximately 48 hours prior to the scheduled service disconnection.
  This follows AEP Ohio’s current policy – except for the required in-person visit on the day of disconnection – regarding disconnection of residential customers for nonpayment during the winter heating season.
  
Instead of receiving in-person notice on the day of disconnection, the last contact Phase I area residential customers would have from AEP Ohio would be a robocall 48 hours before disconnection.
  Residential customers whom AEP Ohio deems to be “vulnerable” would still receive the in-person notice required by the PUCO’s rules.
  After objects to AEP Ohio’s proposal had been filed, AEP Ohio asked that the waiver be cast as a pilot program that would last two years.

In their filings in this proceeding, OCC, Appalachian Peace and Justice Network (“APJN”), and Ohio Partners for Affordable Energy (“OPAE”) (collectively, “Consumer Advocates”) identified numerous problems with the proposed alternative to in-person notice.  The Consumer Advocates noted that granting the waiver will undermine critical consumer protections because the notice provisions proposed by AEP Ohio are inadequate and fail to comply with Ohio law and PUCO precedent.
  In addition, consumers would likely be harmed because the number of residential customers whose service will be disconnected would likely increase, due to smart meters making it easier for AEP Ohio to disconnect service.
  The Consumer Advocates also pointed out that the pilot proposed by AEP Ohio is not defined and has no proposal to measure or evaluate its impact on residential customers.

On March 18, 2015, the PUCO issued an Entry in this case.  The Entry rejected all the arguments by the Consumer Advocates and approved the alternative customer notice proposed by AEP Ohio.  The waiver will be in effect beginning August 1, 2015 and will continue until August 1, 2017 “or until otherwise ordered by the Commission.”

As discussed below, the PUCO’s Entry unlawfully and unreasonably found that AEP Ohio’s proposed disconnection process constitutes reasonable prior notice of disconnection under R.C. 4933.122.  In addition, the Entry unreasonably approved the waiver despite the weight of the record showing that the number of disconnections of residential customers in the Phase I area for nonpayment would increase.  The Entry also unreasonably takes away residential customers’ ability to make last-minute payments to avoid disconnection or to identify health and safety issues that may be exacerbated as a result of the disconnection.  And the Entry unreasonably authorizes a pilot program that does not examine the waiver’s effect on residential customers. The PUCO should abrogate the Entry.

II.
STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10.  The statute allows that, within 30 days after issuance of a PUCO order, “any party who has entered an appearance in person or by counsel in the proceeding may apply for rehearing in respect to any matters determined in the proceeding.”  OCC is an intervenor in this proceeding,
 and participated by filing objections, comments and additional comments.
In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefor is made to appear.”  The statute also provides: “If, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”  As shown herein, the statutory standard to abrogate the Entry is met here.

III.
ARGUMENT
A.
It was unlawful and unreasonable for the PUCO to find that AEP Ohio’s proposed disconnection process constitutes reasonable prior notice of disconnection to residential customers under R.C. 4933.122.
R.C. 4933.122(A) prohibits disconnection of a residential customer’s electric service for nonpayment unless “[r]easonable prior notice is given to such consumer….”  In implementing this statute, the PUCO has determined that reasonable notice includes the requirement that an electric utility must make an attempt to notify the customer in person, at the customer’s residence:

On the day of disconnection of service, the utility company shall provide the customer with personal notice.  If the customer is not at home, the utility company shall provide personal notice to an adult consumer.  If neither the customer nor an adult consumer is at home, the utility company shall attach written notice to the premises in a conspicuous location prior to disconnecting service.
 
In-person notice is necessary because any other type of notice does not ensure that the customer actually receives the final notice to avoid disconnection of vital electric service.  As the PUCO previously stated, “Without personal notification, or the display of notice, it is possible that customers may be unaware of the pending disconnection, or may believe that the lack of service is the result of an outage.”

Despite this finding in a previous case, the PUCO’s Entry eliminated this essential consumer protection for AEP Ohio’s residential customers in the gridSMART Phase I area.  The process allowed by the Entry is not reasonable prior notice, and thus is unlawful under R.C. 4933.122(A).
A robocall 48 hours before disconnection – what the PUCO allowed instead of the required personal notice – is not a reasonable substitute for in-person notice on the day of disconnection.  The Entry does not require that the customer actually receive the call before disconnection may occur.  There is no provision for in-person notice in case customers do not have an answering machine or voice mail.  A customer who does not receive the message that service will be disconnected within two days will be unaware of the need to act immediately.
Many customers have also become accustomed to hanging up on robocalls or deleting them from answering systems without listening to them.  Robocalls are used by a wide range of interests, including pollsters, bill collectors, candidates for public office, and telemarketers, among many others.  Robocalls have come to be viewed as an annoyance, and many consumers hang up on calls or delete them from answering systems the instant they recognize the call is a robocall. 

Further, customers have been victimized by scams involving imposters claiming to be from a utility.
  The imposter will call a customer and threaten disconnection unless the customer pays the imposter.  Consumers have been advised not to respond to such calls, and to contact law enforcement agencies instead.  Because of this, customers might ignore the robocall from AEP Ohio and be disconnected.
The Entry also points to the use of authorized agents for accepting payments as a substitute for the presence of an AEP Ohio employee at the customer’s home on the day of disconnection.
  But this is erroneous because payments to authorized agents might not post to the customer’s account for several days after the payment is made.  In the meantime, the customer would still be without electricity.  Further, an authorized payment agent cannot agree to a payment arrangement with the customer.  This is not an adequate substitute for an AEP Ohio employee who could immediately inform the utility to continue service to the customer because payment has been received or payment arrangements have been agreed to.
The process approved in the Entry is not reasonable prior notice as required by R.C. 4933.122(A).  The Entry is unlawful.  The PUCO should abrogate the Entry and deny AEP Ohio’s waiver request.
B.
It was unreasonable for the PUCO to approve the waiver despite the weight of the record showing that it would lead to an increase in the number of residential customers being disconnected for nonpayment.
AEP Ohio stated that the purpose of the waiver would be for AEP Ohio to “make the most of the potential cost and efficiency savings afforded by the Company’s Advanced Metering Infrastructure (“AMI”) deployment.”
  OCC showed that deployment of advanced meters has resulted in huge increases in the disconnection of residential customers’ electric service.

The PUCO rejected OCC’s arguments that the waiver would lead to an increase in disconnections.  The PUCO stated: “This waiver goes to the means of complying with the disconnection notice requirements and does not directly affect the number of residential accounts eligible for disconnection.”
  The PUCO appears to have been persuaded by AEP Ohio’s mischaracterization of OCC’s argument that “the Company will use remote disconnect AMI merely to increase the number of service disconnections.”

Although OCC does not believe that the purpose of the waiver is to increase disconnections, the experience with other utilities and in other jurisdictions is that installation of advanced meters inexorably leads to an increase in the number of residential customers who are disconnected.  The combination of AMI smart meter technology and curtailment of personal customer notice on the day of disconnection makes it possible to disconnect more customers in a day than were previously disconnected.  Eliminating the important consumer protection of in-person notice on the day of disconnection will only exacerbate the situation by making it easier for AEP Ohio to disconnect residential customers.
Reducing consumer protections for residential customers who have advanced meters will lead to an increase in the number of residential customers who are disconnected for nonpayment.  It was unreasonable for the PUCO to eliminate the in-person notice for residential customers with advanced meters.  The PUCO should abrogate the Entry and deny AEP Ohio’s request for waiver of the in-person notice requirement.

C.
It was unreasonable for the PUCO to take away residential customers’ ability to make last-minute payments to avoid disconnection. 
AEP Ohio made only two claims regarding the need for eliminating in-person notice on the day of disconnection.  First, AEP Ohio claims that the waiver “can potentially increase the safety of its employees” by avoiding potential contact with hazards at the premises, irate customers and vehicle accidents.
  But AEP Ohio did not present any data to show the existence of these problems in the gridSMART Phase I area or elsewhere in AEP Ohio’s service territory.  Thus, there is no basis for this claim in the record.

Second, AEP Ohio claimed that more customers responded to a collection-related phone call than to the in-person visit on the day of disconnection.  AEP Ohio claimed that it sampled 10,102 customers who received in-person notice of impending disconnection.
  Among this group of customers, AEP Ohio claimed that 21% made a payment after receiving a call, but only 5.8% requested a one-hour extension of the disconnection to pay their bill.
  But, as OCC demonstrated, that is only part of the story.

OCC noted that, based on AEP Ohio’s claim, more than 500 customers in AEP Ohio’s small sample took advantage of that “one last chance to prevent disconnection by making payment.”
  This means that hundreds of additional customers were able to maintain service through the in-person visit.
  This is not a matter of which method of 
notifying customers works better.  It is a matter of giving residential customers additional options for maintaining service.  That is the purpose of R.C. 4933.122 and Ohio Adm. Code 4901:1-18-06(A)(2).
AEP Ohio will still provide in-person notice on the day of disconnection to customers AEP Ohio deems to be “vulnerable.”  AEP Ohio defines “vulnerable” as a residential customer who is over the age of 60 and has demonstrated problems understanding AEP Ohio’s procedures, who has a history of mental impairments, who is on life support and/or has medical certificates, or who has been identified as “vulnerable” through interactions with AEP Ohio, social workers or law enforcement.
  This is inadequate to protect consumers, as the Consumer Advocates have pointed out.
 
AEP Ohio’s definition of “vulnerable” does not take into account customers whose situations have changed since AEP Ohio’s last contact with them.  Customers who have recently become disabled or mentally impaired might not receive the in-person visit on the day of disconnection.  This could have serious consequences for customers.  The in-person visit affords customers one last opportunity to not only make a payment, but also to identify health and safety issues.  The waiver removes that opportunity.
The ability to make in-person payments on the day of disconnection is an essential means for customers to stay connected, and to identify health and safety issues that may worsen if electric service is disconnected.  The record in this proceeding shows that without this option, residential customers will be disconnected.  Based upon this record, the PUCO acted unreasonably when it granted AEP Ohio a waiver of an important consumer protection.  The PUCO should abrogate the Entry.
D.
It was unreasonable for the PUCO to approve a pilot program that has no provisions for determining the effect on residential customers.
After APJN, OCC, and OPAE separately filed oppositions to the waiver request, AEP Ohio docketed a letter on September 5, 2015 that described the waiver request as a pilot.  In their subsequent comments, the Consumer Advocates noted that the so-called pilot has no goals and no metrics for determining the effect of the waiver on residential customers.
  AEP Ohio responded by stating that the waiver will allow AEP Ohio to “make the most of the potential cost and efficiency savings” that result from AMI deployment.
  AEP Ohio stated that it will share data from the pilot with the PUCO Staff, but did not elaborate as to the type of data to be shared or define a purpose for evaluating the data.

In approving the waiver request, the PUCO has authorized a pilot program that has no set goals, no reporting requirements and no requirement to determine the waiver’s effect on customers.  There is not even a guarantee that potential cost and efficiency savings will be passed along to AEP Ohio’s residential customers.
  Instead, AEP Ohio will apparently only “make the most” of the available operating efficiencies from this technology by more easily disconnecting residential customers.  
Given that residential customers will lose an important consumer protection, the focus of the pilot should be the effect of the waiver on residential customer disconnections and cost savings.  It was unreasonable for the PUCO to approve the waiver without making this a requirement of the pilot, and the Entry should be abrogated.
IV.
CONCLUSION

AEP Ohio’s residential customers pay the highest electric rates in the state.  Now, in addition, the PUCO has eliminated an important consumer protection for AEP Ohio residential customers in the gridSMART Phase I area.  As discussed above, the PUCO’s decision is unreasonable and unlawful.  The PUCO should abrogate the Entry.
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� Entry (March 18, 2015) at 4-13.


� OCC files this Application for Rehearing pursuant to Ohio Adm. Code 4901-1-35.


� See Request for Waiver of Ohio Power Company (September 13, 2013) (“Application”) at 3-6, as amended by a letter docketed on September 5, 2014.


� AEP Ohio Reply Comments (January 20, 2015) at 1.


� The PUCO requires the ten-day notice only during the winter heating season, i.e., November through March.  Ohio Adm. Code 4901:1-18-06(A)(3)(c).  AEP Ohio proposed to provide the ten-day notice to residential customers in the Phase I area year-round.  Application at 5.


� See id. at 5-6.


� Id. at 5.


� See id. at 6.


� AEP Ohio defines “vulnerable” as a residential customer who is over the age of 60 and has problems understanding AEP Ohio’s policies, who has a history of mental impairments, who is on life support and/or has medical certificates, or who has otherwise been identified as vulnerable.  Id. at 2-3.  


� See September 5, 2014 Letter.


� See OCC’s Additional Comments (January 6, 2015) at 4-6; APJN/OPAE Supplemental Comments (January 6, 2015) at 7-10.


� See OCC’s Additional Comments at 5-6.


� See id. at 7; APJN/OPAE Supplemental Comments at 3-6.


� Entry at 13.


� OCC’s Motion to Intervene was granted in the Entry, at 3.


� Ohio Adm. Code 4901:1-18-06(A)(2).


� In the Matter of the Application of Duke Energy Ohio, Inc. for a Waiver of Certain Sections of the Ohio Administrative Code for SmartGrid Pilot Programs, Case No. 10-249-EL-WVR, Entry (June 2, 2010)  at 7 (emphasis added).  


� See, e.g., “Attorney General DeWine Warns of Utility Scams,” Press Release (July 26, 2013) (available at http://www.ohioattorneygeneral.gov/Media/News-Releases/July-2013/Attorney-General-DeWine-Warns-of-Utility-Scams).


� See Entry at 4-5.


� AEP Ohio Reply Comments (January 20, 2015) at 1.


� OCC’s Additional Comments at 6.


� Entry at 7.


� Id. at 6.


� Application at 6.


� Id. at 4.


� Id.


� OCC’s Additional Comments at 5.


� AEP Ohio did not know how many of the customers ultimately avoided disconnection.


� Application at 2-3.


� See OCC Motion to Intervene and Objections (October 18, 2013) at 6-8; APJN/OPAE Supplemental Comments at 14.  


� OCC Additional Comments at 7; APJN/OPAE Supplemental Comments at 3-6.


� AEP Ohio Reply Comments (January 20, 2015) at 1.


� Id. at 2.


� The advent of smart grid technology has made many electric utility operations less labor intensive, but customers are still paying rates for these that include considerable costs for labor.  Therefore, the current charges, which are based on the previous labor-intensive nature of the activity, should be significantly reduced to reflect the new automated processes.
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