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August 28, 2008

Via Electronic Filing

	Ms. Reneé J. Jenkins

Director of Administration

Secretary of the Public Utilities Commission of Ohio

180 East Broad Street

Columbus, Ohio 43215
	


Re:
In the Matter of Stand Energy Corporation v. TTI National, Inc.; PUCO Case No. 08-856-TP-CSS

Dear Ms. Jenkins:

TTI National, Inc. submits its Reply in Support of Its Motion to Dismiss and for Assessment of Costs Pursuant to O.R.C. § 4903.24 and Memorandum Contra Stand Energy’s Motion to Strike Affirmative Defenses for electronic filing in the above-referenced matter.  

The exhibits are not available in WORD format and therefore are not included in the native file.  

Thank you for your assistance.  If you have any questions, please do not hesitate to call.

Very truly yours,

/s/ Carolyn S. Flahive

Enclosure
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 SEQ CHAPTER \h \r 1BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Stand Energy

)

Corporation,




)







)



Complainant


)







)
Case No. 08-856-TP-CSS


v.




)







)

TTI National, Inc.,



)







)



Respondent.


)

___________________________________

TTI NATIONAL, INC.’S

REPLY IN SUPPORT OF ITS MOTION TO DISMISS

AND FOR ASSESSMENT OF COSTS PURSUANT TO O.R.C. § 4903.24 

AND

MEMORANDUM CONTRA STAND ENERGY’S

MOTION TO STRIKE AFFIRMATIVE DEFENSES

__________________________________


TTI National, Inc. (“TTI”), through its counsel and pursuant to O.A.C. 4901:1-1-12(B)(1) and (2), respectfully submits its: (1) Reply in Support of its Motion to Dismiss and for Assessment of Costs Pursuant to O.R.C. § 4903.24; and (2) Memorandum Contra “Stand Energy’s Motion and Memorandum to Strike Affirmative Defenses and Memorandum Contra” (“Motion and Memo Contra”).

Introduction

Other than advancing a hyperbolic array of accusations against TTI and attempting to portray itself as the proverbial white knight, nobly taking on the self-assigned role of legal crusader for the citizenry of Ohio, Stand Energy Corporation’s (hereinafter, “Complainant”) Motion and Memo Contra say little of consequence.  Complainant does not respond to TTI’s Motion to Dismiss and Memorandum in Support,
 instead filing only a motion to strike certain of TTI’s affirmative defenses, and a memorandum contra one of them.  Moreover, although moving to “strike” TTI’s affirmative defenses, Complainant actually only attempts to refute them, rather than to offer any cognizable legal basis for striking them from the record.

Additionally, a pleading filed by Complainant on July 29, 2008 in Case No. 08-0813-TP-CSS, a similar proceeding against OPEX Communications, Inc. (“OPEX”), reveals that Complainant’s counsel has filed both the Complaint and Motion and Memo Contra in this case without being licensed to practice law in Ohio, as required under Commission rules.  This provides still further cause to dismiss this case.

Discussion

I.
TTI’s Reply in Support of TTI’s Motion to Dismiss and for Assessment of Costs

Given the dearth of any pertinent discussion of TTI’s Motion to Dismiss in the Motion and Memo Contra, TTI makes only few points on reply in further support of its Motion to Dismiss.  

A.
Complainant Has Made Its Filings in this Case in Violation of O.A.C. 

§ 4901-1-08(A)

On July 29, 2008, Complainant filed a “Motion to Strike Affirmative Defenses Raised by Respondent and Memorandum Contra to Respondent’s Suggestion the Complaint Has Been ‘Satisfied’“ in its pending case against OPEX, a true and correct copy of which is attached as Exhibit A hereto.  Exhibit 1 to that filing reveals that although Complainant’s counsel has his office in Ohio, he is not licensed to practice law in the state of Ohio.  Specifically, the e-mail signature block used by Complainant’s counsel is as follows:

John M. Dosker*

General Counsel

Stand Energy Corporation

a Kentucky Corporation

1077 Celestial St., Suite 110

Cincinnati, OH 45202-1629

Ph- 513-621-1113 Fax- 513-621-3773

jdosker@stand-energy.com

*Licensed only in Kentucky

(Emphasis added).

A search of the Supreme Court of Ohio attorney directory (http://www.sconet.state.oh.us/atty_reg/Public_AttorneyInformation.asp) locates no John Dosker licensed to practice law in Ohio.  Complainant’s Complaint and subsequent filings in this case thus violate the Commission rule that requires corporations to be represented by licensed Ohio counsel.  See O.A.C. 4901-1-08(A).  This violation presents an additional ground for dismissal of the Complaint beyond those already raised in TTI’s Motion to Dismiss (and would warrant the striking of all subsequent pleadings filed improperly as well).

B.
Complainant Has Conceded the Propriety of Assessing the Fees, Expenses and Costs of This Proceeding Against Complainant

Complainant has not addressed, much less objected to, the assessment of fees, expenses and costs of this proceeding against Complainant pursuant to O.R.C. § 4903.24, as requested by TTI.  Complainant has thus conceded the propriety of the Commission doing so.  Such assessment is particularly appropriate here in light of the frivolous nature of the Complaint, Complainant’s failure to invoke the Commission’s informal dispute process before unnecessarily consuming the Commission’s and TTI’s resources with a formal proceeding, Complainant’s filing of the Complaint in violation of the mandatory arbitration clause in its contract with TTI, Complainant’s filing of the Complaint despite its admission that it did not properly cancel the contract with TTI that is at issue, and Complainant’s filing of the Complaint in violation of Commission rules that require that corporations be represented by licensed Ohio counsel. 

C.
Complainant’s Motion and Memo Contra Fail to Address TTI’s Bases for Dismissal of the Complaint, Focusing Instead on the Purported Grounds for Striking Certain Affirmative Defenses

Complainant’s Motion and Memo Contra fail to address TTI’s bases for dismissal of the Complaint, and instead focus exclusively on the purported grounds for striking certain of TTI’s affirmative defenses.  The TTI Dismissal Memo detailed the frivolous nature of the Complaint in this proceeding and set forth multiple grounds for dismissal, including: (1) the Complaint failed to state a claim because its legal conclusions were directly contradicted by its factual allegations (see TTI Dismissal Memo at 2-4); (2) Complainant had agreed to “final and binding arbitration” as its exclusive remedy for disputes arising under its contract with TTI, divesting the Commission of jurisdiction (id. at 4); (3) Complainant admitted that it had not terminated its contract with TTI pursuant to the cancellation provisions thereof (id. at 5); and (4) Complainant had breached multiple provisions of the contract with TTI, and was therefore not entitled to relief thereunder (id. at 5-6).  The Motion and Memo Contra offer no response to TTI’s motion for dismissal, which the Commission should grant.

II.
TTI’s Memorandum Contra Stand Energy’s Motion to Strike Affirmative Defenses 

Complainant moves generally to strike “the Affirmative Defenses advanced by Respondent TTI National, Inc. in its Answer in this action” (see Motion and Memo Contra at 1), but only actually addresses Affirmative Defenses 1, 2 and 6 (and perhaps 5).

A.
Affirmative Defense 1


TTI’s Affirmative Defense 1 explained that the Complaint alleged no violation of O.R.C. § 4905.26 because the facts alleged in the Complaint contradict Complainant’s conclusory legal assertions of legal violations by TTI (which were simply lifted from the nearly identical verbatim against OPEX).  For example, Affirmative Defense 1 points out that the Complaint details numerous telephonic and written communications between TTI and Complainant, and yet inexplicably alleges that TTI violated the law by failing to make representatives available to Complainant (see Complaint at ¶ 8).  Similarly, the Complaint concedes that Complainant failed to terminate its contract with TTI due to an “over cite” [sic] (see Complaint at ¶ 4), but inexplicably claims that continued billing for the preexisting services that it failed to cancel constituted cramming (id. at ¶ 8).  

Complainant argues that its Complaint is justified “in spite of the amount of money involved” because Complainant has “suffered and endured” such grievous conduct at TTI’s hands that its Complaint should survive despite its legal infirmities, “to hold someone accountable.”  See Motion and Memo Contra at 2.  Complainant’s argument verges into hypocrisy given that Complainant has apparently filed a frivolous complaint to exact a “pound of flesh” by forcing TTI to incur unnecessary legal fees defending a claim regarding bills that Complainant never paid and which were rendered because Complainant admittedly failed to cancel its contract with TTI.
  The Commission need only review the back-and-forth e-mail correspondence between Complainant’s counsel and OPEX (see Exhibit A hereto at Exhibit 1) to get a feeling for the tone of the communications that come from Complainant.  Yet, Complainant now attempts to take on the role of victim.

Ultimately, Complainant offers no basis for striking Affirmative Defense 1 beyond the fact that Complainant believes the Complaint is justified as a crusade against corporate America.  Complainant wholly fails to address the critical inconsistencies between the Complaint’s factual allegations – which are taken as true for purposes of a motion to dismiss – and the legal conclusions that follow, which are not.

B.
Affirmative Defense 2

Affirmative Defense 2 notes that the Commission has no jurisdiction over Complainant’s claims because the contract between Complainant and TTI contains a mandatory arbitration provision under which Complainant’s exclusive relief following failed dispute resolution is “final and binding arbitration.”  

Complainant first launches into a diatribe about the evils of arbitration clauses in the consumer and employment law contexts, ridiculing arbitration as “the friend of big business.”  See Motion and Memo at 4-5.  This is irrelevant for several reasons, not the least of which is that Complainant is a corporation, not a consumer, and this is a contractual dispute brought by one sophisticated utility against another, not an employment dispute.  Complainant raises no valid basis for deeming the mandatory arbitration clause unenforceable.  

Just six months ago, the U.S. Supreme Court held that when parties agree to arbitrate questions arising under a contract, the Federal Arbitration Act supersedes state laws lodging primary jurisdiction in another forum, whether judicial or administrative.  See Preston v. Ferrer, 128 S.Ct. 978, 981 (2008); see also Gilmer v. Interstate/Johnson Lane Corp., 111 S.Ct. 1647, 1654 (1991) (“mere involvement of an administrative agency in the enforcement of a statute” does not limit private parties’ obligation to comply with their arbitration agreements).  The Supreme Court also reaffirmed the “national policy favoring arbitration when the parties contract for that mode of dispute resolution.”  Id. at 981.  It also confirmed that when parties agree to arbitrate disputes arising out of their contract, questions concerning the validity of the entire contract (if that is what Complainant’s vague attack on arbitration signifies) are to be resolved by the arbitrator.  Id.  Complainant complains that it has statutory rights, but “[b]y agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights afforded by the statute; it only submits to their resolution in an arbitral, rather than judicial forum.”  See Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 481 (1989).      

Complainant next claims that it did not receive a copy of TTI’s “General Service Agreement for Residential and Small Business Customers” (“GSA”), which is the contract between TTI and Complainant.  See Motion and Memo at 4.  This assertion is simply not credible given that Complainant quotes the GSA in its Complaint, acknowledging both that Complainant received the GSA, and that the GSA governs the parties’ business relationship:

… Roman Numeral Five (V) of Respondent’s contract terms and conditions is entitled “Cancellation of Service” which reads as follows:  “If the Customer whishes [sic] to change its service to another long distance carrier at any time, the Customer (a) should call the new preferred long distance carrier and (b) should send a written notice, giving thirty (30) days prior notice, to Company that the Customer is terminating the Customer’s account with the Company …. [ellipses in Complaint]  The Customer may send a written notice of service termination to Company at the following address:  TTI National, Inc. 20855 Stone Oak Parkway, San Antonio, TX 28258, Attn. Customer Service.

See Complaint at ¶ 3.  


Complainant also argues – without any legal support – that making a contract publicly available on a website does not satisfy legal requirements.  Complainant does so despite this Commission’s new rule adopting website publication as a compliant method for making rates, terms and conditions of mandatorily detariffed services available to customers.
  See O.A.C. 4901:1-6-05(G)(3); see also “Entry,” In the Matter of the Review of Chapter 4901:1-6, Ohio Administrative Code, Case No. 06-1345-TP-ORD (Sept. 19, 2007) (associated order).  Complainant also neglects to acknowledge that its application for service from TTI, a true and correct copy of the pertinent portion of which is attached as Exhibit B hereto,
 expressly acknowledge that “[s]ervice is provided in accordance with TTI National, Inc.’s General Service Agreement, which may be amended from time to time, and is made part of this application.”  

C.
Affirmative Defense 5


TTI’s Affirmative Defense 5 noted Complainant’s failure to attach a copy of Complainant’s contract with TTI to the Complaint, as mandated by Ohio Rule of Civil Procedure 10(D)(1).  The Motion and Memo Contra do not reference Affirmative Defense 5, but to the extent that Complainant’s assertion that it did not have the GSA – as noted above, a claim flatly contradicted by Complainant’s direct quotation of the GSA in the Complaint – is intended to be a basis for striking this defense, any such argument is refuted by the fact that Complainant clearly possessed a copy of the GSA, in addition to its being part of the service application and publicly available on-line.

D.
Affirmative Defense 6

Complainant lastly argues in its “memorandum contra” TTI’s Affirmative Defense 6 that the Complaint is not satisfied by TTI’s termination of the contract with Complainant and waiver of all outstanding charges because Complainant is entitled to hearing and determination on its claims.  See Motion and Memo Contra at 6.  A hearing is not “relief” – it is instead part of the potential process for adjudication of a claim.  Complainant admits that its prayer for relief seeks the withdrawal and cancellation of TTI’s invoices.  Id.  Complainant concedes that TTI has already waived all outstanding invoices and terminated Complainant’s contract, as established in Affirmative Defense 6 and Exhibit 4 to TTI’s Answer and Affirmative Defenses.  

Complainant relies instead on its prayer for relief, which also asks for “punitive measures” and all other “legal” and “equitable” relief “to which it is entitled” (see Motion and Memo Contra at 6), but offers no authority to support the notion that this Commission can award punitive damages, or legal or equitable relief (and of course, it cannot).  The only relief Complainant could have obtained after prevailing at hearing has already been provided.  The Commission should reject Complainant’s specious claim that the Complaint has not been satisfied, and put an end to Complainant’s unnecessary consumption of party and Commission resources.  

E.
Affirmative Defenses 3 and 4

Although moving to strike TTI’s affirmative defenses generally, Complainant makes no effort to address TTI’s Affirmative Defenses 3 and 4, which involve Complainant’s admitted failure to request cancellation of its service with TTI (see Complaint at ¶ 4) and Complainant’s breach of several provisions of its contract with TTI.  The Commission should not strike any defenses that Complainant’s motion to strike failed to address. 

Conclusion


Complainant continues to abuse the Commission’s formal complaint process.  Simply put, Complainant failed to comply with the cancellation provisions of its contract with TTI, got upset when billings continued under an active contract, and continues to breach its contract by pursuing its frivolous recycled Complaint before this Commission even though arbitration is Complainant’s exclusive remedy.  Complainant will continue this abuse of process – initiated by counsel who is unlicensed in this state – unless and until the Commission dismisses the Complaint for all of the valid reasons advanced by TTI.  

WHEREFORE, TTI National, Inc. again requests that the Complaint be dismissed with prejudice, and that the Commission assess the fees, expenses and costs of this proceeding against Complainant pursuant to O.R.C. § 4903.24.  TTI also urges the Commission to deny Complainant’s motion to strike TTI’s affirmative defenses.

Dated:
August 28, 2008


Respectfully submitted,

TTI NATIONAL, INC.







By:  /s/ Carolyn S. Flahive
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Carolyn.Flahive@thompsonhine.com






Of Counsel:







A. Randall Vogelzang






General Counsel






Verizon Great Lakes Region






600 Hidden Ridge, HQE02J27






Irving, TX  75038






(972) 718-2170






(972) 718-0936 FAX







randy.vogelzang@verizon.com






and

Deborah Kuhn

Assistant General Counsel

Verizon Great Lakes Region

205 North Michigan Avenue, 7th Floor

Chicago, Illinois 60601

(312) 260-3326

(312) 470-5571 FAX







deborah.kuhn@verizon.com






Its Attorneys
 SEQ CHAPTER \h \r 1CERTIFICATE OF SERVICE


I hereby certify that I have forwarded a copy of the foregoing TTI National, Inc.’s Reply in Support of Its Motion to Dismiss and for Assessment of Costs Pursuant to O.R.C. § 4903.24 and Memorandum Contra Stand Energy’s Motion to Strike Affirmative Defenses upon:

John M. Dosker, TA

General Counsel

Stand Energy Corporation

1077 Celestial Street, Suite 110

Cincinnati, OH  45202-1629

by U.S. mail this 28th day of August, 2008.  









/s/ Carolyn S. Flahive











Carolyn S. Flahive

EXHIBIT A

EXHIBIT B

Carolyn.Flahive@ThompsonHine.com   Fax 614.469.3361   Phone 614.469.3294�
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� See “TTI National, Inc.’s Memorandum in Support of Motion to Dismiss and for Assessment of Costs Pursuant to O.R.C. § 4903.24” (“TTI Dismissal Memo”), filed July 28, 2008.  Pursuant to O.A.C. 4901:1-1-12(B)(1) any memorandum contra TTI’s motion to dismiss was due on August 15, 2008.


� See Complaint at 4.


� The FCC detariffed domestic interstate, interexchange (long distance) services in 2001, following several years of legal wrangling over its 1996 mandatory detariffing order.  See “Second Report and Order,” In the Matter of Policy and Rules Concerning the Interstate, Interexchange Marketplace, Implementation of Section 254(g) of the Communications Act of 1934, as Amended, CC Docket 96-61; FCC 96-424 (rel. October 31, 1996).


� Several pages of the application contain customer proprietary network information, and have therefore not been included.







