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THE PUBLIC UTILITIES COMMISSION OF OHIO

	In the Matter of the Application of Ohio Edison Company, the Cleveland Electric Illuminating Company, and the Toledo Edison Company for Approval of a Force Majeure Determination for a Portion of the 2010 Solar Energy Resources Benchmark Requirement Pursuant to Section 4928.64(C)(4) of the Ohio Revised Code and Section 4901:1-40-06 of the Ohio Administrative Code.
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	Case No. 11-411-EL-ACP




REPLY COMMENTS REGARDING FIRSTENERGY’S FORCE MAJEURE REQUEST TO EXCUSE ITS NON-COMPLIANCE WITH THE STATUTORY RENEWABLE ENERGY BENCHMARKS

BY

The Ohio Environmental Council,

the Environmental Law and Policy Center, AND
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
I.
INTRODUCTION

On January 24, 2011, for the second consecutive year, the Ohio Edison Company, the Cleveland Electric Illuminating Company, and the Toledo Edison Company (collectively “FirstEnergy” or “Companies”) filed an Application for approval of a force majeure determination for Solar Energy Resources Benchmarks (“Application”).  The Application is a request by FirstEnergy to be excused from its non-compliance with the requirements in Ohio law for obtaining solar energy from Ohio sources during 2010.

On April 4, 2011, the Ohio Environmental Council (“OEC”), the Environmental Law & Policy Center (“ELPC”), and the Office of the Ohio Consumers’ Counsel (“OCC,” collectively “OCEA”) filed initial comments in accordance with the procedural schedule in the March 16, 2011 Entry.
  Initial comments were also filed by the Staff of the Public Utilities Commission of Ohio (“PUCO” or “Commission”) and the Solar Alliance.
  The undersigned members of OCEA file these reply comments to address portions of the comments filed by the PUCO Staff (“Staff”) and the Solar Alliance.

II.
ARGUMENT

A.
The PUCO Staff And The Solar Alliance Are Correct That FirstEnergy Failed To Present Conditions That Justify Granting Its Application For A Force Majeure And That FirstEnergy’s Efforts Fail To Meet The Standard In The 2009 Finding And Order That The Companies Must Meet The Statutory Benchmark “Through All Means Available.”

The PUCO Staff and the Solar Alliance commented that FirstEnergy’s Application failed to demonstrate that force majeure conditions exist in Ohio.
  OCEA agrees.
  Further, the Staff noted
 that the Companies’ efforts fell far short of meeting the Commission’s stated requirement, in the 2009 Finding and Order, that FirstEnergy was “responsible for meeting the statutory [2010] SER [solar energy requirements] benchmarks through all means available, if the RFP [“Request for Proposal”] proves not to be a viable means to meet the statutory requirement.”


The Solar Alliance stated that the Companies’ efforts were flawed because the Companies did not pursue long-term contracts: 

Seeking only immediately available SRECs [solar renewable energy credits] from existing systems and refusing to solicit long-term contracts required for new system construction is on its face a violation of the good-faith standard required to support a force majeure determination by the Commission.

In the Application, FirstEnergy did not detail any efforts to secure long-term contracts as described above.  The Companies only briefly noted that the long term contracts they considered were rejected because they could not “provide SRECs for the 2010 calendar year.”
  There was no description of these efforts, or identification of the other parties involved.  But long-term contracts are an express consideration in the law.  The law requires the Commission, when it is making a force majeure determination, to consider whether the utility has employed or tried to employ long-term contracts.
 

The PUCO Staff also noted that the Companies’ efforts in this area were lacking. Staff noted that “Based on the information in the Companies’ filing, it is not possible to determine if the Companies did in fact fully explore all available options.”
  Similar to the comments made by the Solar Alliance,
 Staff expressed concern that the efforts were focused on short-term procurement: 

While the Companies discussed their numerous efforts involving RFPs and contacts with REC brokers, it is not clear from their filing if they fully considered such options as (a) entering into long-term contracts for RECs […]

OCEA agrees with the PUCO Staff and the Solar Alliance that, given the apparent lack of serious consideration of long-term contracts by FirstEnergy, the PUCO should not excuse FirstEnergy’s non-compliance by granting the force majeure request.  The Solar Alliance noted recent long-term contract efforts by AEP and FirstEnergy Solutions within Ohio, and by FirstEnergy in Pennsylvania (in order to meet that state’s renewable portfolio standard (“RPS”) requirements).
  Therefore, FirstEnergy is aware that long-term renewable energy credit (“REC”) procurement efforts, through the pursuit of long-term contracts, is necessary for compliance with states’ RPS generally and that other Companies have obtained sufficient RECs for compliance within Ohio. The PUCO should reject FirstEnergy’s force majeure request and find the Companies non-compliant with Ohio law.

B.
The PUCO Should Order FirstEnergy To Make An Alternative Compliance Payment In The Amount Of $1,278,500, To Be Forwarded To The Ohio Advanced Energy Fund, As A Remedy For FirstEnergy’s Non-Compliance With The Requirement For Obtaining Solar Energy From Ohio Sources Under R.C. 4928.64(B)(2). 


The Staff and the Solar Alliance proposed that FirstEnergy make an alternative compliance payment (“ACP”).
  OCEA agrees.
  (The ACP is a payment to be made 

when an electric utility or electric services company “does not achieve an annual renewable energy resource benchmark, including a solar benchmark.”
)  However, all initial commenters proposed a different ACP amount.  The Staff proposed an ACP of $1,278,500.
  The Solar Alliance proposed an ACP of $1,323,800.
  OCEA proposed an ACP of $2,064,650 in its initial comments.
  Upon review of the proposals of the PUCO Staff and the Solar Alliance, OCEA adopts $1,278,500 as its proposal (instead of OCEA’s initial proposal) for the ACP that FirstEnergy should be ordered to make to the Ohio Advanced Energy Fund.
  The Commission should consider this as an appropriate enforcement remedy due to FirstEnergy’s failure to meet its solar benchmark requirements for two consecutive years.


The Staff calculated $1,278,500 for the ACP by subtracting the RECs acquired in 2010 from the 2009 shortfall.  The staff then multiplied the remaining 2009 shortfall by the 2009 ACP amount of $450 per megawatt (“MW”).  The 2010 remaining shortfall was multiplied by $400 per MW, or the 2010 compliance payment amount.

The ACP penalties found in R.C. 4928.64(C)(2)(a) serve an important purpose.  First, they act as an incentive for utilities to comply with the renewable benchmarks.  Second, they ensure that some investment in advanced energy projects occur within a utility’s service territory.  In this way, the ACP, to be remitted to the Ohio Advanced Energy Fund, will mitigate the effects of FirstEnergy’s non-compliance.  OCEA’s primary recommendation is that the Commission should assign and collect the full amount of penalties owed by FirstEnergy.

C.
In The Alternative, If The Commission Orders A Carry-Over Of The 2009 And 2010 In-State Solar Benchmark Shortfalls Into 2011, OCEA Agrees With PUCO Staff That The Pending Solar RFP In Case Number 10-2891-EL-EEC Must Be Revised In Order To Facilitate FirstEnergy’s Compliance With The Increased Future Benchmark.

If, instead of ordering FirstEnergy to pay an ACP, the Commission decides that the shortfalls remaining from FirstEnergy’s 2009 and 2010 non-compliances are to be carried forward, then OCEA agrees with the Staff that FirstEnergy’s pending RFP must be modified to address the increased amount of RECs that will be required for 2011.
  FirstEnergy should be required to file a modified RFP that will facilitate FirstEnergy’s compliance with the solar requirements for 2011 (which, under this scenario, would now include 2009 and 2010 shortfalls).
As a result of the stipulation in the Companies’ most recent ESP case, FirstEnergy agreed to conduct an RFP to purchase RECs through 10-year contracts.
  This RFP, still pending at the Commission, includes a provision for the procurement of 5,000 Ohio solar RECs. OCEA urges the Commission to require the Companies to modify the RFP by increasing the amount sought in the RFP by the 2009 and 2010 shortfalls carried forward.

The PUCO Staff noted that, if there is a consideration by the Commission to carry the 2009 and 2010 shortfalls forward, FirstEnergy would need to modify the pending RFP:

Staff also believes that consideration of the Companies’ force majeure request would benefit from discussion of how, if at all, the 2010 in-state solar shortfall could be incorporated into the REC RFP’s that are the subject of the application currently pending before the Commission in Case No. 10-2891-EL-ACP. Staff believes that the Companies should include an assessment of this possibility as part of this force majeure request.

Because of the significant increase in the amount of RECs required for compliance that would result in carrying the 2009 and 2010 shortfalls forward, the Commission must require increasing the amount of in-state RECs sought through the RFP. This change and any other necessary changes should be open for review and recommendations by various stakeholders prior to PUCO approval. The review by the Commission and stakeholders would be conducted under the circumstances of increased solar benchmark compliance requirements.

D.
OCEA Concurs With The Solar Alliance That The Residential Program For The Purchase Of Residential Renewable Energy Credits Should Be Amended And Extended.


The Solar Alliance stated that the Companies’ Residential REC purchase program is flawed.
  (The residential program is designed to purchase RECs from distributed generation facilities owned by FirstEnergy’s Ohio residential customers.)  The Solar Alliance stated that the residential program is flawed because it “re-sets REC purchase prices on an annual basis.”
  In other words, the price offered to residential customers has the potential to change significantly from year to year.  And the Solar Alliance noted that the program is scheduled to end on May 31, 2011.

OCEA concurs that FirstEnergy’s current lack of consistent, stable pricing makes it very difficult for residential customers to obtain financing using this program.  It is unclear whether FirstEnergy will continue this program. But the residential REC purchase Program should be continued, because FirstEnergy indicated reliance on this program as part of its efforts to comply with the solar benchmark. As noted in OCEA’s initial comments, FirstEnergy agreed that for years 2011-2014 “the Companies’ solar REC requirements will be filled first by the Companies’ Residential REC Program.”
  

In order to provide options for the Companies to meet their benchmarks and to align the Companies’ efforts with state polices encouraging distributed and small generating facilities in Ohio,
 the Commission should require FirstEnergy to continue the program past the May 31, 2011 expiration date, for at least another 3-year period.  Also, the PUCO should require the Companies to request immediate approval for an amended program which would include transparent pricing over a ten-year period. 

III.
CONCLUSION

FirstEnergy’s non-compliance with Ohio law places the Companies at odds with Ohio’s policies.  Ohio statutes require utilities to provide an increasing amount of their standard service offer energy supply to customers from alternative and renewable sources.
  Further, Ohio’s statutory policy promotes the development of distributed and alternative energy.
  These requirements and encouragements are important to give Ohio utility customers, including residential customers, diverse supplies and suppliers to choose from.  And these policies--that FirstEnergy has twice failed to meet—could also be creating jobs in Ohio.

As noted in the comments of the Solar Alliance, long term contracts are used to fund projects.
  These projects create both installation work
 and manufacturing work.
   FirstEnergy has not demonstrated that force majeure conditions exist in Ohio in part because the Companies have not pursued long-term contracts as required by law.  

The PUCO should order FirstEnergy to make an alternative compliance payment to Ohio’s Advanced Energy Fund to assist in the development of renewable energy generating facilities in FirstEnergy’s territory. The payment should be in the amount of $1,278,500.  As a secondary alternative, the PUCO could decide to carry over the 2009 and 2010 in-state solar benchmark shortfalls to 2011.  However, prior to the employment of that remedy, the Companies must present, and the PUCO and other interested stakeholders must review, modifications to the pending RFP for 10-year REC purchases 

pending at the Commission.  Modifications must include an increase in the amount of RECs sought to reflect increased 2011 solar benchmark compliance requirements under a carry-over scenario.

For the forgoing reasons, OCEA urges the PUCO to reject the Companies’ request for approval of a force majeure condition that would excuse FirstEnergy’s non-compliances with Ohio law.  The PUCO should institute a remedy that will benefit Ohio utility customers and aid in the continued development of Ohio solar resources. 
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