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In the January 29, 2010, Federal Register, the U.S. Fish and Wildlife Service (Service) announced its intention to prepare a National Environmental Policy Act (NEPA) document for a decision on a proposed habitat conservation plan (HCP) and incidental take permit (ITP) for the Indiana bat (Myotis sodalis) at a proposed wind power project in Champaign County, Ohio.

Specifically the intent of the notice in the Federal Register is to enable the Service to obtain suggestions and additional information from other agencies and the public on the scope of issues to be considered.

The proposed Buckeye Wind, LLC (a wholly-owned subsidiary of EverPower Wind Holders, Inc.) project in Champaign County, Ohio, is a project with which the Ohio Power Siting Board (OPSB) Staff is quite familiar.  In light of its involvement with the project to date, the Staff offers the following comments for consideration by the US FWS.  Staff wishes to reiterate that these comments are provided on behalf of the Staff, and they should not be attributed to the Ohio Power Siting Board.    

I.
Ohio Power Siting Board Background

The Ohio Power Siting Board (OPSB or Board) was created on November 15, 1981, by amended Substitute House Bill 694 as a separate entity within the Public Utilities Commission of Ohio. The authority of the Board is outlined in Ohio Revised Code (ORC) Chapter 4906.

The Board is authorized to issue certificates of environmental compatibility and public need for the construction, operation, and maintenance of major utility facilities as defined in ORC Section 4906.01. Included within this definition are electric generating plants (including wind farms) and associated facilities designed for or capable of operation at fifty megawatts (MW) or more, electric transmission lines and associated facilities of a design capacity greater than or equal to 125 kilovolts (kV), and gas and natural gas transmission lines and associated facilities designed for, or capable of, transporting gas or natural gas at pressures in excess of 125 pounds per square inch. In addition, per ORC Section 4906.20, the Board has jurisdiction for economically significant wind farms, defined as wind turbines and associated facilities with a single interconnection to the electrical grid and designed for, or capable of, operation at an aggregate capacity of five or more megawatts but less than fifty megawatts. 

II.
Status of Proposed Buckeye Wind Project Before the OPSB 

Buckeye Wind filed an application with the OPSB on April 24, 2009, for a proposed wind project consisting of 70 turbines in Champaign County, OH. 
  Depending on the turbine model type ultimately selected for the proposed project, the generating capacity of the project would range from 126 MW to 175 MW.  

The OPSB Staff conducted its review and developed a staff report consisting of 53 recommended conditions in the event that the Board approves a certificate for the proposed project.  A public hearing was held on October 28, 2009, and an adjudicatory hearing commenced on October 27, 2009.  Initial and reply briefs have been filed, with some proposed modifications and additions to the Staff recommended conditions.  The case (08-666-EL-BGN) is currently pending before the Board, and therefore we do not know at this point if the project will be denied, approved, or approved with conditions.  The agenda for the Board’s scheduled March 22, 2010, meeting currently includes consideration of the proposed wind project in case no. 08-666-EL-BGN.

III.
OPSB Staff Comments

The Staff of the OPSB offers the following comments for consideration by the Service:

(A)  Expedient Review 

Staff understands that certain steps must be completed during the HCP/ITP processes.  However, Staff also respectfully notes that there may be financial advantages, both at the state and federal level, to commencing construction of the proposed project by a certain date.   Therefore, any unnecessary delays may negatively impact a developer’s ability to avail itself of these financial opportunities.

In addition, the renewable generation from the proposed wind facility could be used to assist in complying with the renewable energy requirements under 4928.64, ORC.  As an in-state renewable resource, the output from this facility could be a valuable compliance tool for electric distribution utilities and competitive retail electric service (CRES) providers.

(B)  Cut-in Speeds

The notice in the Federal Register mentions that “various curtailment regimes for turbines during prime activity” may be a component of an HCP.  Staff interprets this to refer to cut-in speeds, where the turbines may essentially be prohibited from operating until the wind reaches a certain speed (i.e., the cut-in speed) during certain times of the year.   The concept behind the use of cut-in speeds, as Staff understands it, is to limit the operation of the turbines at lower wind speeds when bats are believed to be more active. 

While not contesting the value of such an approach, Staff reiterates that limitations on project operation may impact the economics of the project and may also reduce the amount of renewable energy credits (RECs) generated by the facility.  Therefore, Staff recommends that any consideration of cut-in speeds rely on the scientific data available to date on the topic.  If there are multiple cut-in speeds under consideration by the US FWS, and the scientific literature suggests limited difference in terms of potential wildlife benefits between the cut-in speed options, Staff recommends that the lower cut-in speed be accepted.  With such an approach the wildlife benefits accrue, without unnecessarily limiting the generation of the proposed facility.

(C)  ODNR Involvement 

Staff would request that the Ohio Department of Natural Resources (ODNR), a member agency of the OPSB, be consulted during the course of the development of any HCP for this proposed project.  The ODNR, and specifically the ODNR’s Division of Wildlife (DOW), has worked closely with Buckeye Wind throughout its project planning, so DOW has knowledge that would prove valuable during the consideration of HCP components.  

(D)  OPSB Conditions

Beginning at page 57 of its Staff Report in Case No. 08-666-EL-BGN
, the Staff included many recommended conditions that are relevant to the discussion of an HCP and ITP.  Staff would suggest that any requirements in an HCP and/or ITP be consistent with the Staff recommended conditions, although Staff reiterates that the Board has not yet ruled on the Buckeye Wind application or these conditions .  The recommended conditions that seem most germane to, or could be a factor in, the consideration of an HCP and ITP are copied below:

· That the Applicant shall obtain and comply with all applicable permits and authorizations as required by federal and state entities prior to the commencement of construction and/or operation of the facility, as appropriate. (Condition No. 4)  

· That a copy of each permit or authorization, including a copy of the original application (if not already provided) and any associated terms and conditions, shall be provided to the Board Staff within seven days of issuance or receipt by the Applicant. (Condition No. 5)

· That the Applicant shall conduct a pre-construction conference prior to the start of any project work, which Staff shall attend, to discuss how environmental and other concerns will be satisfactorily addressed. (Condition No. 7)

· That at least thirty (30) days prior to the pre-construction conference, the Applicant shall provide the following documents to OPSB Staff for review and acceptance:  
· A stream crossing plan including details on specific streams to be crossed, either by construction vehicles and/or facility components (i.e., access roads, electric collection lines), as well as specific discussion of proposed crossing methodology for each stream crossing and post-construction site restoration.  The stream crossing plan shall be based on final plans for the access roads and electric collection system; (Condition No. 8c)

· A detailed frac-out contingency plan for stream crossings that are expected to be completed via HDD (horizontal directional drill).  Such contingency plan can be incorporated within the stream crossing plan required in (8)(c); (Condition No. 8d)

· A final electric collection system plan, specifically identifying the planned location of all lines, indicating whether the lines will be buried or overhead, describing the types of construction method(s) to be used for installing the lines, showing all construction access points, and explaining how impacts to all sensitive resources (e.g., streams, wetlands, trees, steep slopes, etc) in and along the planned electric collection line routes will be avoided or minimized during construction, operation, and maintenance; (Condition No. 8e)

· A tree clearing plan describing how trees and shrubs around turbines, along access routes, in electric line corridors (buried and overhead), at laydown areas, and in proximity to any other project facilities will be protected from damage during construction, and, where clearing cannot be avoided, how such clearing work will be done so as to minimize removal of woody vegetation.  Priority should be given to protecting mature trees throughout the project area, and all woody vegetation in wetlands and riparian areas, both during construction and during subsequent operation and maintenance of all facilities. (Condition No. 8f)

· A final access plan, including both temporary (construction) and permanent (operation) access routes for all facilities, as well as the measures to be used for restoring all temporary segments and any long-term stabilization required along permanent access routes;  (Condition No. 8g)

· That the Applicant shall properly install and maintain erosion and sedimentation control measures at the project area in accordance with the following requirements:

· During construction of the facility, seed all disturbed soil, except within cultivated agricultural fields that will remain in production following project completion, within seven (7) days of final grading with a seed mixture acceptable to the appropriate County Cooperative Extension Service.  Denuded areas, including spoils piles, shall be seeded and stabilized within seven (7) days, if they will be undisturbed for more than twenty-one (21) days.  Reseeding shall be done within seven days of emergence of seedlings as necessary until sufficient vegetation in all areas has been established. (Condition No. 9a)

· Inspect and repair all such erosion control measures after each rainfall event of one-half of an inch or greater over a 24 hour period, and maintain controls until permanent vegetative cover has been established on disturbed areas. (Condition No. 9b)

· Obtain NPDES (National Pollutant Discharge Elimination System) permits for storm water discharges during construction of the facility.  A copy of each permit or authorization, including terms and conditions, shall be provided to the Staff within seven (7) days of receipt.  Prior to construction, the construction SWPPP (Storm Water Pollution Prevention Plan) and SPCC (Spill Prevention, Control, and Countermeasures) procedures shall be submitted to the Staff for review and acceptance. (Condition No. 9c)

· That the Applicant shall employ the following construction methods in proximity to any watercourses:

· All watercourses, including wetlands, shall be delineated by fencing, flagging, or other prominent means; (Condition No 10a)

· All construction equipment shall avoid watercourses, including wetlands, except at specific locations where OPSB Staff has approved construction; (Condition No. 10b)

· Storage, stockpiling and/or disposal of equipment and materials in these sensitive areas shall be prohibited; (Condition No. 10c)

· Structures shall be located outside of identified watercourses, including wetlands, except at specific locations where OPSB Staff has approved construction; (Condition No. 10d)

· All storm water runoff is to be diverted away from fill slopes and other exposed surfaces to the greatest extent possible, and directed instead to appropriate catchment structures, sediment ponds, etc., using diversion berms, temporary ditches, check dams, or similar measures. (Condition No. 10e)

· That the Applicant shall employ best management practices (BMPs) when working in the vicinity of environmentally-sensitive areas.  This includes, but is not limited to, the installation of silt fencing (or similarly effective tool) prior to initiating construction near streams and wetlands.  The installation shall be done in accordance with generally accepted construction methods and shall be inspected regularly. (Condition No. 11)

· That the Applicant shall have an environmental specialist on site at all times that construction (including vegetation clearing) is being performed in or near a sensitive area such as a designated wetland, stream, river or in the vicinity of identified threatened/endangered species or their identified habitat.  The environmental specialist shall be familiar with water quality protection issues, and able to field identify potential threatened/endangered species of plants and animals that may be encountered during project construction. (Condition No. 13)
· That Staff, ODNR and/or USFWS be immediately contacted if threatened or endangered species are discovered on-site during construction or operation. (Condition No. 14)

· That the Applicant shall develop and implement a post-construction avian and bat mortality survey plan that is approved by Staff and members of the ODNR’s Division of Wildlife. (Condition No. 15)

· That, if applicable, the Applicant shall develop a Habitat Conservation Plan (HCP) and obtain the associated Incidental Take Permit (ITP) from the USFWS regarding the potential take of Indiana bats.  (Condition No. 16)

· That, if applicable, all avoidance, minimization, and mitigation measures to protect the Indiana bat that are identified in an HCP and ITP be implemented as described in said documents. (Condition No. 17)

· That prior to construction, the Applicant shall prepare a Phase I cultural resources survey program for archeological work at turbine locations, access roads and auxiliary lines acceptable to Staff.  If the resulting survey work discloses a find of cultural or archaeological significance, or a site eligible for inclusion on the National Register of Historic Places, then the Applicant shall submit an amendment, modification, or mitigation plan for Staff’s acceptance.  Any such mitigation effort, as appropriate, shall be developed in coordination with the Ohio Historic Preservation Office with input from the Champaign County Historical Society and submitted to Staff for review and acceptance.  (Condition No. 20)

· That prior to the commencement of construction, the Applicant shall conduct an architectural survey of the project area.  The Applicant shall submit to Staff a work program that outlines areas to be studied, with the focus on crossroad towns and villages in Champaign County that are located in the study area between the city of Urbana and the village of Mechanicsburg.  If the architectural survey discloses a find of cultural or architectural significance, or a structure that is eligible for inclusion on the National Register of Historic Places, then the Applicant shall submit an amendment, modification, or mitigation plan for Staff’s acceptance.  Any such mitigation effort, as appropriate, shall be developed in coordination with the Ohio Historic Preservation Office with input from the Champaign County Historical Society and submitted to Staff for review and acceptance. (Condition No. 21)

If the US FWS has any questions concerning these comments, such questions can be addressed to Stuart Siegfried at 614.466.7536 or via email at Stuart.Siegfried@puc.state.oh.us.  OPSB Staff looks forward to following the development of the habitat conservation plan and incidental take permit for this proposed wind project.  Staff further requests to be added to any distribution lists that the US FWS may generate to communicate developments regarding the HCP and ITP, as this will ensure that Staff is both informed and able to participate in the process, where appropriate.
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