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BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

On April 5, 2011, the Office of the Ohio Consumers’ Counsel (“OCC”) filed a motion to intervene in this proceeding where Cincinnati Bell Telephone Company, LLC (“CBT” or “Company”) seeks authority from the Public Utilities Commission of Ohio (“Commission” or “PUCO”) to collect from CBT’s non-Lifeline customers a “Lifeline Recovery Surcharge.”  OCC also filed a motion to suspend, and initial comments on, CBT’s application.  

In the motion to suspend and initial comments, OCC recommended that the PUCO not approve CBT’s application because the proposed surcharge includes collection of, among other things, basic local exchange service (“basic service”) rate increases that CBT was prohibited from imposing on Lifeline customers under the PUCO’s former basic service alternative regulation (“alt. reg.”) rules.
  These rate increases – which range from $1.25 to $6.25 depending on the exchange
 – pre-dated the passage of the statutory provision authorizing the collection of Lifeline discounts from non-Lifeline customers and the PUCO’s rules implementing the statute.  OCC noted that statutes are presumed to be prospective in their operation unless expressly made retrospective.
  The General Assembly did not make R.C. 4927.12(D) retrospective.  Thus, the Commission should not allow CBT to include in its surcharge calculations basic service rate increases that pre-date the effective date of R.C. 4927.12(D).  Many of CBT’s non-Lifeline customers have already had their basic service rates increased multiple times by CBT, and should not be subjected to a surcharge based on those rate increases.
OCC also asked the Commission to suspend the application – which is subject to automatic approval on April 18, 2011 – in order to give it proper scrutiny.  OCC noted that suspension is necessary because this is a case of first impression under R.C. 4927.12(D) and because CBT’s documentation in support of the surcharge was filed under seal.

On April 7, 2011, CBT filed a memorandum in opposition to the motion to suspend and the initial comments that OCC filed.
  CBT asserted that the application should not be suspended because OCC now has access to the documentation and can verify the calculation of the surcharge.
  CBT also claimed that the surcharge is fully authorized by law.  CBT based this claim on an assertion that, in the rulemaking implementing the statute, the PUCO already rejected OCC’s arguments against including rate increases that pre-date the legislation in calculating Lifeline surcharges.
  CBT also asserted that its proposed surcharge is not an attempt to collect lost revenues from customers, but instead reflects the difference between current basic service rates and current Lifeline rates.

CBT’s arguments, however, do not weaken OCC’s position.  First, suspension of the application is necessary to protect customers, as explained below, even though the PUCO and OCC have the documentation necessary to verify the calculation of the surcharge.  As OCC noted, this is the first application brought under R.C. 4927.12(D) and the rules implementing the new statute, and thus the Commission should give the application close scrutiny to ensure that it complies with the law.  In asking for this suspension, OCC is not seeking a longer time for resolution of the case.
  Instead, the resolution of this case should come in a written order, because it is the only way the Commission can address OCC’s concerns.

Second, the Commission’s Order in the S.B. 162 implementation proceeding did not specifically include basic service rate increases that were authorized under the former basic service alt. reg. rules ​– and thus before the effective date of R.C. 4927.12(D) – in Lifeline surcharges.  The Commission merely left the issue open to be resolved in the application process:

The Commission has established, in the adopted rule, a method for seeking the recovery of lifeline service discounts and lifeline service expenses not recovered through state or federal funding.  Interested persons will have an opportunity through the ATA process to challenge the recovery of specified lifeline service discounts and expenses.

Thus the issue is not as settled as CBT assumes.

The calculation of CBT’s Lifeline surcharge should not be based on the difference between the Company’s current basic service rates – which includes increases that occurred before the effective date of R.C. 4927.12(D) – and its current Lifeline rates.
  At most, only the $1.25 basic service rate increase that the Company imposed on its non-Lifeline customers in March 2011, and which CBT could not levy on its Lifeline customers, might be included in the surcharge calculation.

Third, including CBT’s basic service rate increases in the calculation of the Lifeline surcharge would be a retroactive application of the law.  CBT stated that “[a] retroactive application of the law would be one that recovered revenue lost prior to the statute’s enactment.”
  CBT is wrong.  By allowing CBT’s Lifeline surcharge to reflect the difference between CBT’s present basic service rates – which include increases that pre-date the effective date of R.C. 4927.12(D) – and its present Lifeline rates, the Commission would be retroactively applying the law.  A prospective application of the law would exclude from Lifeline surcharge calculations basic service rate increases that were imposed under the PUCO’s former basic service alt. reg. rules, because they pre-dated the effective date of the statute.

To protect customers, the Commission should suspend the application in order to make sure it complies with the law and to address OCC’s concerns through a written 

order.  In addition, the Commission should not include in the surcharge calculation CBT’s basic service rate increases that pre-dated the effective date of R.C. 4927.12(D).
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