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I.
CASE HISTORY
The Office of the Ohio Consumers’ Counsel (“OCC”), an intervenor in the above captioned cases, urges the Public Utilities Commission of Ohio (“PUCO” or “the Commission”) to take significant remedial actions to address the behavior of Northeast Natural Gas Corporation (“Northeast”) and Orwell Natural Gas Company (“Orwell”) (together “the Utilities”) that has been and continues to be harmful to the Utilities 20,000 residential customers.  Specifically, the PUCO should: 1) order refunds to reflect disallowances for excess gas costs, 2) order the termination of natural gas purchase contracts and asset manager agreements between and among the Utilities and affiliate or related companies during the Audit Periods and for periods subsequent thereto, 3) initiate a Commission Ordered Investigation (“COI”) to more fully explore some of the issues raised in this case, and 4) assess penalties for Utilities actions that violate Ohio law.  These actions by the PUCO are necessary because the Gas Cost Recovery (“GCR”) rates paid by the Utilities’ residential customers during the Audit Periods
 were not just and reasonable.

These cases represent the second consecutive Gas Cost Recovery Financial Audit (“Audit”) proceeding in which the Staff of the Public Utilities Commission of Ohio (“PUCO Staff”) found serious problems with the Utilities’ gas purchasing practices and policies.  In the Utilities’ prior GCR case, the PUCO Staff concluded that the gas purchase contracts between the Utilities and their affiliates were not in the best interest of the Utilities’ GCR customers.
  In addition, other evidence was produced in the 2010 GCR Cases demonstrating that the Utilities: 1) had contracts with affiliate companies that had a detrimental impact on the GCR, 2) mismanaged contracts, 3) had incomplete contracts and 4) generally failed to pay attention to contract details -- all of which resulted in excessive GCR rates.
 
The Stipulation and Recommendation in the 2010 GCR Cases was intended to stop the utilities’ imprudent business practices by terminating certain affiliate contracts and by implementing a forward-looking bidding process to select an asset manager.
  
Unfortunately for the Utilities’ residential GCR customers, the intent of the 2010 GCR Cases Stipulation was not achieved.  Instead, as demonstrated in the current GCR cases, the Utilities have continued to engage in imprudent business transactions that are biased toward their affiliate companies.  The problems from the 2010 GCR Cases have continued into the current Audit Periods as noted by OCC witness Greg Slone:
As noted in my testimony in Northeast’s and Orwell’s 2010 Audit case (Case Nos. 10-209-GA-GCR and 10-212-GA-GCR), gas purchase contracts with affiliated companies had missing or incomplete information, contained conflicting language, had terms that were unenforced and showed a bias toward the affiliate companies.  The result of these contractual missteps created a detrimental impact on Northeast’s and Orwell’s residential GCR customers.  I recommended the PUCO order Northeast and Orwell to terminate their gas purchase and asset management contracts with affiliated companies and order appropriate refunds or reconciliations, because the gas costs during the audit period were not just and reasonable.

On January 4, 2012, the PUCO opened these GCR cases.
  The evidentiary hearing held on July 8-10, 2013, included the cross-examination of five witnesses who pre-filed their testimony, as well as, cross-examination of additional two witnesses.  Stephanie Patton, Chief Administrative Officer of Northeast, appeared subject to OCC subpoena and Rebecca Howell, Corporate Controller of Gas Natural, who appeared subject to the PUCO Staff subpoena.  In addition, two public witnesses:  Heather Lipnis, former Controller for Gas Natural,
 and Cynthia Rolf,
 former Staff Accountant for Orwell
  also testified.
The Utilities filed Rebuttal Testimony on July 17, 2013.
  On July 22, 2011, the evidentiary hearing resumed with cross-examination of Northeast’s and Orwell’s rebuttal witnesses.  
II.
INTRODUCTION

These cases present the PUCO with key issues surrounding the Utilities’ gas purchasing practices and affiliate contractual arrangements.  Much like the 2010 GCR Cases, these cases affect the GCR rates customers pay for the natural gas commodity provided by Northeast and Orwell.
  The focus of OCC in these cases is the audit of Northeast’s and Orwell’s uniform purchased gas adjustment clause and on the law that limits what costs can be charged to customers.
  
Pursuant to Ohio Adm. Code 4901:1-14-07(C) the purpose of the audit is to determine the following:

(1)
The costs reflected in the gas or natural gas company’s gas cost recovery rates were properly incurred by the company;

(2)
The gas cost recovery rates were accurately computed by the gas or natural gas company;

(3)
The gas cost recovery rates were accurately applied to customer bills; and

(4)
If the company utilized weather-normalized historic and/or forecasted volumes, the auditor shall verify that the company has reasonably applied such approach throughout the audit period.

The evidence presented by OCC and the PUCO Staff demonstrates that Northeast and Orwell failed to provide gas to their GCR customers at minimal prices because the Utilities’ purchasing practices and policies were not fair, just and reasonable.
  The purchasing practices and policies were not fair, just or reasonable because the Utilities’ decided to contract only with affiliates for the provision of the natural gas commodity, to consistently fail to enforce the terms of those contracts and to pay affiliates for services that were not provided. 


The PUCO Staff, as a result of its financial audit in these cases, is recommending an Actual Adjustment (“AA”) in the amount of $2,457,141 in the favor of Northeast’s GCR customers.
  The PUCO Staff is also recommending an AA in the favor of Orwell’s GCR customers in the amount of $234,801.
  The basis for the PUCO Staff’s AAs in these cases is similar to their position in the 2010 GCR Cases
 and is rooted in concerns surrounding the Utilities’ natural gas purchasing contracts and asset management agreements with affiliates.  


The OCC, as a result of its own analysis of Northeast’s and Orwell’s natural gas purchasing practices, is recommending an AA in the amount of $2,629,289 in the favor of Northeast’s GCR customers and an AA in the amount of $117,382 in the favor of Orwell’s GCR customers.
  Although the OCC’s method to evaluate the proper disallowance related to Northeast’s and Orwell’s natural gas purchasing practices for the current Audit Periods is different from the PUCO Staff’s method, the recommended AA  in the favor of the GCR customers for the combined companies is similar.
  In addition, the positions taken by the PUCO Staff and OCC are consistent in averring that the affiliate transactions discussed below lacked independence and lacked any assurance that the representatives for Northeast and/or Orwell were acting in the best interest of GCR customers.  Instead, many of the transactions primarily benefited the affiliate companies involved -- at the expense of the Utilities’ GCR customers. 
III.
BURDEN OF PROOF 

In a GCR hearing it is the Utilities’ burden to demonstrate that their gas purchasing policies and procedures are fair, just and reasonable, and result in minimum gas prices.  Specifically, Ohio Adm. Code 4901:1-14-08(B) mandates that:

The gas or natural gas company shall demonstrate at its purchased gas adjustment hearing that its gas cost recovery rates were fair, just, and reasonable and that its gas purchasing practices and policies promote minimum prices consistent with an adequate supply of gas.

Accordingly, the burden of proof regarding whether the GCR is fair, just and reasonable rests upon Northeast and Orwell.  
In the Supreme Court’s decision in Duke Energy, Duke sought reimbursement for roughly $30.7 million in costs associated with damages caused by Hurricane Ike.
  The PUCO limited Duke’s recovery to only $14.1 million (based in part on OCC’s evidence).
  Duke then appealed the decision to the Supreme Court of Ohio and argued that “other parties did not conclusively prove that the claimed expenses were unreasonable or imprudent.”
  But, as the Supreme Court held, “that [argument] is irrelevant because those parties did not bear the burden of proof.”
  The Court explained that it is the Utility that has to “prove a positive point: that its expenses had been prudently incurred * * * [t]he commission did not have to find the negative: that the expenses were imprudent.”
  As a result, the Supreme Court upheld the Commission’s decision to disallow much of the $30 million that Duke sought to recover from customers for storm damage, flatly rejecting any presumption of prudence. 

Similarly, in these cases, the Utilities failed to prove that their decision to purchase gas from their affiliate was prudent.  Indeed, the evidence introduced by OCC and the PUCO Staff indicates that the Utilities paid their affiliate more than what would be reasonable based on recent purchasing history.  The Utilities, therefore, failed to meet their burden of proof.  That means the PUCO should disallow the Utilities from overcharging their customers for their unreasonable gas purchases.

In the following sections, OCC will explain how the Utilities failed to prove that the results of their uniform purchased gas adjustments on charges to GCR customers were fair, just and reasonable.  While Northeast and Orwell bear the burden of proof in these cases, OCC nonetheless has demonstrated that 1) certain gas costs for Northeast and Orwell should be disallowed, 2) the existing affiliate natural gas purchase contracts and asset manager agreements should be terminated, 3) any such future arrangements should be negotiated and implemented through a request for proposal (“RFP”) or open bid process under the PUCO Staff’s oversight, and 4) appropriate penalties should be imposed. 
IV.
LAW AND ARGUMENT
A.
Disallowance Issues.
The GCR is the charge by which Northeast and Orwell are allowed, under Ohio law, to collect the reasonable and prudent costs of the natural gas commodity from customers.
  These GCR cases provide the PUCO with an opportunity to send a clear message that Northeast’s and Orwell’s gas purchasing practices  during the Audit Periods were imprudent  and that customer’s will not be required to pay no more than what is just and reasonable for natural gas.  The 2010 GCR Cases, through the PUCO Staff Report and evidence presented at hearing should have sent a signal to the Utilities that their management decisions were flawed and needed to be corrected.  Rather than heeding that warning, the Utilities have continued to engage in imprudent gas purchasing practices.  Those practices were so egregious that the Commission should address these affiliate contractual issues not only during the Audit Periods -- but also require such issues be remedied going forward.  As OCC witness Slone stated in his prepared testimony, “I have concluded that the overall strategy of Northeast and Orwell is not to purchase natural gas supplies at the lowest possible cost for their GCR customers, but to maximize the profits of their unregulated affiliate, John D. Oil and Gas Marketing (“JDOG”
).”

This conclusion was echoed by the PUCO Staff in the February 28, 2013 Audit Report, which found that, “The unsolicited insertion of JDOG was not done to benefit the companies and actually served as a detriment to their customers.”
  Northeast’s and Orwell’s practices during the Audit Periods have resulted in GCR customers paying significantly higher natural gas commodity costs that were not fair, just and reasonable and did not result in minimal or optimal prices.  Accordingly, the PUCO should adopt OCC’s recommended AA adjustments and thereby return money to Northeast’s and Orwell’s GCR customers for these unjust and unreasonable affiliate charges.  The PUCO should also order the termination of certain affiliate contracts that have the effect of benefitting affiliate companies at the expense of the Utilities’ GCR customers.  Finally, the PUCO should impose penalties on the Utilities, because their actions have violated numerous sections of the Revised Code.  These penalties are necessary to deter the Utilities from imprudent gas purchasing practices in the future.
1.
The Utilities’ Gas Purchasing Practices by Were Imprudent and Led to Unjust and Unreasonable Rates Paid by GCR Customers.
The evidence demonstrates that Northeast’s and Orwell’s affiliate transactions were imprudent and resulted in unjust and unreasonable GCR rates paid by customers.  First, as stated by the PUCO Staff witness Donlon, the purchased gas contracts and asset manager agreements were entered into without any effort to obtain the most experienced, knowledgeable and cost effective energy company available, and without any intent to even consider a non-affiliate to provide the services in question.
 


In fact, as noted by OCC witness Slone, the mere inclusion of the affiliate in the bidding process could have had a chilling effect by scaring off potential bidders.
  Mr. Slone added that it was often difficult to know why potential bidders did or did not participate and that is why follow-up is so important.
  Interestingly, the Utilities understood the value of follow-up -- but did none.
  
Second, Northeast and Orwell significantly mismanaged their affiliate contracts during the Audit Periods -- a fact the Utilities acknowledged repeatedly in the 2010 GCR Cases,
 and was again evident in these cases.  The administration of these contracts was 
egregious.  And most troubling, in regard to the contracts, is that Northeast and Orwell, in certain circumstances, essentially ignored the contracts by failing to enforce them.  Third, Northeast and Orwell agreed to onerous terms that favored their marketing affiliate.  The questionable terms of these agreements demonstrates that the affiliate contracts were not negotiated at arm’s length and that they were intended to benefit the affiliates over GCR customers.


Based on the evidence presented by the PUCO Staff and OCC, the gas purchasing practices of Northeast and Orwell were imprudent.  Therefore, as recommended in Mr. Slone’s Direct Testimony, the PUCO should 1) order the disallowance of unjust and unreasonable costs of $2,629,289 for Northeast and $117,382 for Orwell, 2) terminate Orwell’s and Northeast’s gas purchase, agent and asset management contracts with affiliated companies during the Audit Periods because they had a detrimental impact on the GCR rates charged to Northeast’s and Orwell’s residential GCR  customers,
 3) order a COI into the Utilities’ management practices and policies and 4) impose appropriate penalties on the Utilities.  In addition, the Commission should place strict limitations on any future gas purchase, agent and asset management contracts between Northeast and Orwell and their affiliated companies.
  
2.
The PUCO Should Order a Refund to Customers Based on a Reasonable Re-Pricing of Local Production.
As part of its review of the Utilities’ purchasing practices, the PUCO Staff concluded that there was a problem with the pricing of local production purchased by the Utilities for GCR customers.
  The PUCO Staff added that this concern was the same as raised in the prior audit for Northeast and Orwell.
  Because the same contract terms were in effect during much of the Audit Periods, the PUCO Staff recommended a similar re-pricing as in the last 2010 GCR Cases.

The PUCO Staff recommended that the price of local production be re-priced based on the underlying pricing terms paid directly to local producers.
  Essentially, the PUCO Staff re-pricing had the effect of reducing the price of local production purchased on the Cobra pipeline by $0.50, the price of local production purchased for Northeast that was not on the Cobra system by $0.70 and for the price of local production on the Orwell system by $0.25.
  
As a result of the re-pricing, PUCO Staff recommended a disallowance in the form of an AA credit of $234,801 for Orwell and $2,457,141 for Northeast.
  The OCC agrees with the PUCO Staff’s conclusion that the price paid by the Utilities during the Audit Periods for local production was too high and that it should be adjusted.
  OCC 
witness Slone concluded that in the 2010 Audit Case, the Utilities’ gas purchasing contracts for local production were inadequate, incomplete and showed a lack of attention to detail.
  Mr. Slone also concluded that the prior contracts showed a bias towards affiliated companies.
  The same is true for the current Audit Periods.  

However, as explained in Mr. Slone’s testimony, OCC recommends a different methodology for the re-pricing of local production which results in an AA of $117,382 for Orwell and of $2,629,289 for Northeast.
  Mr. Slone noted that although his re-pricing methodology was different from the PUCO Staff, the recommended disallowances were of similar magnitude.

PUCO Staff Report Recommendation

Northeast


Orwell



AA

($2,457,141)


($234,801)




BA

 $2,201,232


  ($16,280)


Net Disallowance   
   ($255,909)


($251,081)

Total Disallowance/Refund to customers: $255,909 (Northeast) + $251,081 (Orwell) = $506,990.

OCC Recommendation

Northeast


Orwell



AA

($2,629,289)


($117,382)




BA

 $2,201,232


  ($16,280)

Net Disallowance
   ($428,057)


($133,662)

Total Disallowance/Refund to customers: $428,057 (Northeast) + $133,662 (Orwell) = $561,719

The re-pricing methodology used by Mr. Slone considered the relationship between the price paid by Northeast and Orwell for local production and the price they paid for interstate gas during the period 2000 through 2007, and then applied that relationship to the price the Utilities paid during the Audit Periods.
  Mr. Slone showed that during the period that Northeast and Orwell handled the purchasing of local production in-house (2000-2007), local production prices averaged $1.03 per Mcf less than the cost for interstate gas.
  Mr. Slone explained that historically local production was less expensive than interstate production because of the fixed demand costs often associated with interstate gas supply.
  The Utilities Vice President and now President, Mr. Whalen acknowledged both of these points in cross-examination:
Q.
Now, generally speaking would you say that local production is a cheaper source of gas for Northeast compared to interstate gas?

A.
Yes.

Q.
And would you agree that that has been the case for a number of years?

A. Yes.

Q.
So if we go back to 2004 through 2008 when you were involved in the purchasing, it was generally true that during that time period local production was generally cheaper than interstate gas, correct?

A.
Yes.

Q.
And since 2008, have you seen anything in the market that would indicate to you that local production is still not cheaper generally speaking than interstate gas?

A.
No.

Q.
Now is one of the reasons that local production is cheaper than interstate gas because of the cost of firm service -- firm transportation service and firm storage service that’s embedded into the cost of interstate gas?

A.
Yes.

Q.
And would that be in the demand charges that you get from then pipelines, in this case TCO, correct?
A.
Yes.

Mr. Whalen also acknowledged that the magnitude of the firm demand charges for Columbia Gas Transmission Corporation (“TCO”) were $6.280 for Firm Transportation and $1.059 for Firm Storage Service.
  Ms. Patton (who was involved in the purchasing of local production for Northeast prior to 2008) also acknowledged that during the time period that she was involved in the purchase of local gas (prior to 2008) local gas was generally cheaper than interstate production.
  
Mr. Slone also compared the price the Utilities paid for local production to the price other small Ohio Local Distribution Companies (“LDCs”) paid.  He used Ohio Cumberland Gas Company (“Cumberland”), Piedmont Gas Company (“Piedmont”) and Eastern Natural Gas Company (“Eastern”) for this comparison.  Despite different circumstances and factors that apply to each Ohio LDC, Mr. Slone recognized the value of using these three LDCs.
  He noted that the greater the percentage of local production that made up each LDCs total gas purchases, the lower their respective GCR rates.
  This analysis confirms the prior testimony of Mr. Whalen and Ms. Patton, that local production is generally cheaper than interstate gas supply.  
When local production was purchased in-house the price for local production was less than the price for interstate gas.  However, after JDOG was inserted in the Utilities’ local gas purchasing process the price for local production paid by Northeast and Orwell suddenly became more expensive than interstate gas.
  The only explanation offered by the Utilities for this drastic price shift was that the Utilities’ gas purchasing became more complex in 2008 as a result of the growth of Northeast due to the addition of 5,000 customers and another layer of pipeline.
  

In the case of Northeast, the price of local production from 2000-2007 was on average $1.03 per MCF less than interstate gas.  After JDOG took over the task of local gas production purchasing, the price for local production for the period 2008-2012, on average, was $0.85 per Mcf more than interstate gas.
  This resulted in a difference of $1.88 per Mcf from the prior eight year period.
  Even if the process of purchasing local production became more complex after 2008 (when Northeast grew by 5,000 customers), such complexity would not result in  the price of local production to increase at that magnitude and to become more expensive than interstate gas.  The Utilities have the burden of proof in a GCR case, and the Utilities have fallen short of proving that the additional $1.88 per Mcf was reasonable. 
As additional support for his recommendation, OCC witness Slone also noted that the fees billed by JDOG to the Utilities for local production were greater than permitted by contract.  Prior to 2008, the Utilities were able to perform this service using in-house personnel.
  According to the contract between Gas Natural Services Company LLC (on behalf of Northeast and Orwell) and JDOG (signed on February 21, 2011), Gas Natural Service Company LLC agreed to pay JDOG, a price of NYMEX plus $0.75 per Mcf, plus any applicable transportation costs, shrinkage costs and taxes for all intrastate natural gas supply.
  However, after the contract was signed in 2011, according to the JDOG invoices, the Utilities actually paid JDOG a price of TCO Appalachian Index plus $1.65 per Mcf for local production gas sourced on Gatherco and TCO Appalachian Index plus $1.50 per Mcf for all other local production gas.
 

No transportation costs and no shrinkage costs are required to be added to local production gas piped directly into Northeast’s distribution system because no other pipelines are involved in delivering the gas to Northeast.  Therefore, JDOG’s invoice to Northeast for these volumes of gas should only have been the NYMEX price of gas plus $0.75 per Mcf - as allowed in JDOG’s contract.
  Instead, JDOG charged the TCO Appalachian Index price plus $1.50 per Mcf -- an overcharge of $0.75 per Mcf.  Since the TCO Appalachian Index price averaged approximately $0.15 per Mcf more than the NYMEX price during the Audit Periods, Northeast paid JDOG approximately $0.90 per Mcf [($1.50 - $0.75) + $0.15] more than the contractually agreed upon price for all local production gas delivered directly to the Utility’s distribution system.  For local production gas purchased from Gatherco, Northeast paid JDOG an additional $0.15 per Mcf, for a total of $1.05 per Mcf above the contract price. 

A similar scenario occurred for local production gas that was sourced on either the Cobra Pipeline, or the Orwell Trumbull Pipeline.  Local production gas that was purchased by JDOG and delivered into the Cobra Pipeline system for redelivery to Northeast should have been priced at NYMEX plus $0.75 per Mcf, plus the cost of transportation on the Cobra system of $0.50 per Dth, plus the cost of shrinkage.
  Since the price JDOG paid for the local production gas is not available,
 only an estimate of the actual cost of shrinkage can be made.  Based on an estimate of $4.00 per Mcf gas,
 Cobra’s pipeline retainage
 rate of 3.5%
 would equate to an approximate cost of shrinkage of $0.14 per Mcf.  Therefore, the contractual price Northeast was obligated to pay JDOG was NYMEX plus $0.75 per Mcf, plus $0.50 per Dth, plus $0.14 per Dth, or a total of NYMEX plus $1.39 per Mcf.  Instead, Northeast paid JDOG a price of TCO Appalachian Pool, plus $1.50 per Mcf, which is $0.26 per Mcf [($1.50
 - $0.75
 - 
$0.50
 - $0.14
) + $0.15
] more than the contractually agreed upon price for all local production gas delivered directly to the LDC’s distribution system.  For local production gas purchased from Gatherco, Northeast paid JDOG an additional $0.15 per Mcf, for a total of $0.41 per Mcf above the contract price.   

The Utilities failed to prove that their use of JDOG to purchase local production and its ensuing price increase of $1.88 per Mcf is just and reasonable.  The PUCO should find that the local production disallowance recommended by OCC is appropriate in order to provide GCR customers with reasonably priced gas.  
3.
The PUCO Should Refund the Cobra Processing Fee Because Northeast’s Customers Paid for a Service That Was Not Provided.
Northeast must rely on its affiliate pipeline, Cobra Pipeline, for a portion of the local production delivered to its GCR customers.
  The Cobra Pipeline includes three separate systems, all interconnected to Northeast’s distribution system.  The three systems are the Churchtown system, Holmesville system and North Trumbull system.  The Churchtown system includes a Processing Plant that processes higher BTU content “wet” natural gas.
  For the Churchtown system only, Northeast is subject to a $0.25/Dth processing and compression fee:  “when gas received by the company at the Receipt Point has a heat content in excess 1,130 Btu per cubic foot and is processed through a processing plant on the Company’s system.”
  As required by the Cobra Tariff, the natural gas must actually be processed for the Processing Fee to apply.
  The Cobra Tariff defines processing:  “shall mean the extraction of moisture, helium, natural gasoline, butane, propane, and/or other hydrocarbons (except methane) from natural gas tendered by Customer at the Receipt Point(s).”
  During the Audit Periods, Northeast paid the processing fee to its affiliate on natural gas volumes that it cannot prove were ever sent to the Processing Plant or actually processed.  
During cross-examination, Utilities witness Mr. Whalen first indicated that he did not know if all of the local production used by Northeast’s customers on the Churchtown system actually flowed to the Processing Plant and were processed.
  
Q.
And that charge [Cobra Processing Fee] occurs when two things apply, the gas that’s being processed had a heat content greater than 1,130 Btu per cubic foot, and it is actually processed through the company’s processing plant and the company being Cobra, correct?

A.
Correct.
Q.
Now, the only time you pay the Cobra fee is when gas is actually processed, correct?
A.
I don’t know.                                                           
Q.
Is it possible that you pay the fee to Cobra for gas that is not processed?
A.
I don’t know?

Nonetheless, Mr. Whalen acknowledged that all of the volumes on the Churchtown system were charged the $0.25/Dth processing fee.
  Northeast’s Chief Administrative Officer, Stephanie Patton, acknowledged receiving bills from Cobra for processing.
  Ms. Patton, similarly did not know if any of the gas actually went to the Processing Plant or was actually processed.
 
Later in the hearing, when asked by the Attorney Examiner if any gas that was sold to Northeast’s customers actually was processed at the Cobra Processing Plant, Mr. Whalen stated that none of the gas went to the Processing Plant and thus was not processed.

Q.
Do you know how much of the gas on the Cobra system goes through the processing plant before it goes to customers?

A.
Whose customers?
Q.
Northeast customers?

A.
None of it.

Additionally, Heather Lipnis, who was the Controller for Gas Natural during the time, testified that she had been attempting to verify that the volumes that were charged the Fee were actually processed, when she was terminated.
  Moreover, although Ms. Lipnis discussed the matter with her superiors, Kevin Degenstein (President of Energy West) and Jed Henthorne (Controller of Energy West),
 there is no evidence in the 
record, that the Utilities ever resolved the question of whether the gas was processed.  Having been made aware that there was a question involving the Processing Fee, reasonable, prudent and independent management would have looked into the matter and required it to be resolved.  The Utilities did not.  Instead, Northeast’s President, Mr. Whelan testified that 31 months after Ms. Lipnis began looking into the matter and was terminated,
 he still did not know the answer to that question.
  
OCC witness Slone summed up the situation with the Cobra processing fee when he testified:

In this particular case based on some discovery responses and responses to depositions, it’s obvious to me that all the gas that went into the Cobra Churchtown system from local production was charged a processing fee, and in Mr. Whelan’s deposition he pointed out that none of the gas consumed by the customers on Northeast’s Churchtown system, none of that gas would have gone through the processing plant so at the very least the gas that was charged a processing fee that was consumed by the Northeast customer on Churchtown’s system should not  have been charged a processing fee and based on the discovery responses they were and Cobra had no authority to charge that fee to those customers or to Northeast.

According to PUCO Staff Ex. 7, attached to the Direct Testimony Roger Sarver, 581,457 Dth of local gas was purchased by Northeast on the Churchtown system.
  When that volume of gas ($581,457 Dth) is multiplied by the $0.25/Dth Processing Fee, the total Processing Fee for Northeast during the Audit Periods amounts to $145,363.   Northeast cannot prove that any of the gas on the Churchtown system was actually processed at the Processing Plant.  The volumes identified by Mr. Sarver were not disputed by the Utilities.  Thus, Northeast has failed to meet its burden of proof, and $145,363 should not be allowed to be recovered from customers.  When PUCO Staff witness Sarver was asked about the Cobra Processing Fee, he indicated that the Cobra Processing Fee issue was not included in the PUCO Staff recommended disallowance.
  Thus a disallowance of the Cobra Processing Fees should be in addition to the other disallowances recommended by the PUCO Staff.  The disallowance of Cobra Processing Fee is also not included in Mr. Slone’s AA recommendations.
4.
The PUCO Should Refund to GCR Customers the JDOG Fees for Interstate Gas Purchase Services That Were Not Provided.
According to the Utilities, Northeast paid $418,730.65, and Orwell paid $229,175.41, for a total of $647,906.06 in Fees to JDOG during the Audit Periods for interstate gas purchases.
  And the only JDOG employee that worked for Northeast and Orwell during the Audit Periods was Mike Zapitello.
  Ms. Patton confirmed these amounts of JDOG Fees.

The Utilities have failed to provide a reasonable explanation of what value, if any, they (or GCR customers) received in exchange for these JDOG Fees.  Instead, on direct examination of Ms. Patton, the Utilities argued that the Fees were justified because Ms. Patton conferred with Mr. Zapitello regularly, that he was open and informative, and that the information that he provided was helpful.

However, in eliciting this information, the Utilities failed to introduce any specific substantive data on the information that Mr. Zapitello provided.  The Utilities also failed to provide any specifics on why the alleged information was helpful or what impact it might have had on the bottom line price the Utilities paid for gas.  The Utilities also failed to demonstrate that the information provided by Mr. Zapitello was information that Ms. Patton could not, or had not, already obtained from other sources.  
Instead, there is evidence on the record that JDOG was not performing some of the duties and responsibilities that it was contractually obligated to provide to the Utilities.  According to OCC Ex. No. 7, Contract No. 14, JDOG is required to provide nominations scheduling and confirmations of deliveries on TCO.  Yet when questioned about this activity, Ms. Patton testified that she did the nominations, scheduling and confirmation of deliveries on TCO.

Q.
Who does the nominating, scheduling, and confirming of gas volumes on TCO? Is that you or Mr. Zappitello?

A. 
That’s me.
Q. 
And how do you do that? Is that done electronically? Over the phone?
A. 
Yeah. Columbia Gas Transmission is electronically.
Q. 
And you do that on a daily basis?
A.
Maybe every other day.

When asked about Ms. Patton performing duties in-house that JDOG was supposed to provide, the Gas Natural Controller, Rebecca Howell, stated that she did not know that Northeast was performing duties instead of JDOG.

Q. 
Okay.  Now, according to this contract J.D. Oil and Gas Marketing is supposed to do the nominations, scheduling, and confirming deliveries on TCO on behalf of Northeast and Orwell, correct?
A.
That’s what this says, correct.

Q. 
You were in the room this morning when Ms. Patton was cross-examined by OCC.
A.
Uh-huh.
Q. 
And you heard her say she does the scheduling, nominating, et cetera, on TCO, did you not?
A.
I did hear that, but I don’t get involved in the gas purchases so I don’t know who does what with that.
Q. 
Okay. After hearing her testimony under oath, does it seem to you she is doing a job that J.D. Oil and Gas Marketing is supposed to be doing for Northeast and Orwell?
A. 
I don’t get involved in that side of the business so I can’t talk intelligently on that.
Q.
But you signed -- when you signed this contract, it was  your intent that J.D. Oil and Gas Marketing would do all of the scheduling, nominating, and performing other services on TCO so that Northeast Oil would not have to do it themselves?

A.
Yes.
Q. 
So to the extent that Northeast is actually doing it themselves, you’re not enforcing this contract with your affiliate to do their job, are you?

A.
I did not know that he wasn’t doing that.

Further complicating the issue of services provided by JDOG is the question of whether Mr. Zapitello worked for other affiliated companies -- in addition to JDOG -- at the same time he was allegedly providing $647,909.06 in services to the Utilities.  A review of OCC Ex. No. 7 -- a series of base purchasing contracts, indicates that Mr. Zapitello is listed as the contact individual for Mentor Energy and Resource Company;
 OsAir, Inc.;
 John D. Resources, LLC;
 and Great Plains Exploration, Limited.
  In all of these contracts, Mr. Zapitello is also listed on the last page of the contracts as the “Seller.”  When asked if the Mr. Zapitello listed in each of these contracts was the same person, Mr. Whalen said that he did not know,
 even when it was pointed out that the Mr. Zapitello listed in each contract had the same phone number.
  Rebecca Howell, the Controller for Gas Natural, Inc. also could not testify if it was the same Mr. Zapitello employed by each of the different companies, even though she signed the contracts as the Corporate Controller for Gas Natural.  Furthermore, Ms. Howell could not tell if any of the other companies -- other than OsAir was an affiliate of the Utilities and JDOG, even though Richard M. Osborne, the CEO for Gas Natural, signed each of the contracts on behalf of those other companies.

In addition to working for JDOG, Mr. Zapitello is also working for 
 Mentor Energy and Resource Company;
 OsAir, Inc.;
 John D. Resources, LLC;
 and Great Plains Exploration, Limited.
  A key question for the PUCO in this case is how Mr. Zapitello could do the work for the Utilities to support a payment of JDOG Fees of $647,906.06 and also do work for the other four companies.  

In regard to those JDOG fees, PUCO Staff witness Sarver indicated that the fees paid by Northeast during the Audit Periods were $583,417.80 and $224,991.60 for Orwell for a total of $808,408.40.
  Mr. Sarver opined that the difference between his figures ($583,417.80 for Northeast for September 2009 through May 2012, $224,991.60 for Orwell for July 2010 through June 2012) and the figures in response to the OCC discovery ($418,730.65 for Northeast and $229,175.41 for Orwell for the Audit Periods) were due to different time periods.

The problem is that the Utilities paid their affiliate -- JDOG -- for services that were not provided.  The PUCO should order a disallowance of the $647,906.06 in JDOG Fees.
5. 
The PUCO Should Reject the Affiliate Asset Management Contract Because the RFP Process was Flawed.

Although the Utilities did solicit bids for an asset manager through a Request for Proposal (“RFP”), the RFP itself was flawed and it produced a flawed result.   PUCO Staff witness Donlon concluded that since the Utilities’ RFP process did not result in competitive bids (as was anticipated by the 2012 GCR Cases Opinion and Order), then the PUCO should reject the results of the RFP and order the Utilities to start a new RFP process with the input from Staff and the OCC.
  More specifically, Mr. Donlon testified that the RFP used by the Utilities was not clear and concise, that it failed to provide adequate background information on the utilities, failed to provide necessary historical data, and failed to provide a reasonable timeline.
  


The RFP was sent to 15 potential bidders, however only six of those potential bidders submitted prequalification bids and only one bidder actually submitted a bid.
  Mr. Whalen acknowledged that even though it would have been valuable to follow-up with the 9 bidders who did not submit a prequalification bid in order to determine why they had not done so -- he did no such follow-up.
  In addition, although Mr. Whalen was concerned that only 1 of the 6 bidders who submitted prequalification bids actually made a bid – again, he did no follow up. 
  And when the only bid came from the affiliate who had previously provided the same service, Mr. Whalen did not evaluate whether the resulting bid was at a competitive rate.
  Clearly this inaction by the Utilities in the face of a flawed process demonstrates the Utilities’ concern for its affiliate -- JDOG -- and not their GCR customers.  The PUCO should order the affiliate asset management contract terminated and adopt the recommendation of PUCO Staff witness Donlon regarding a future RFP.

Because of the Utilities imprudent management practices, GCR customers should not have to pay the following charges:

Re-pricing (Slone):



$  561,719

In the alternative Re-pricing (Sarver):



$  506,990
Cobra Fees:




$  145,363

$  145,363
JDOG Fees:




$  647,906.06

$  647,906.06
Total Disallowances:



$1,354,998.06

$1,300,259.06
B.
Penalties
1.
Orwell’s Residential Transportation Service was not Authorized by the PUCO, There Was No Tariff Permitting The Service, and The Service Was Discriminatory, Violating R.C. 4905.30, 4905.32, R.C. 4905.35 and R.C. 4905.54.
It is undisputed that Orwell provided residential transportation service to 45 residential customers during the 2010 Audit Periods and also into the current Audit Periods.
  It is undisputed that Orwell’s affiliate JDOG, was the Marketer for this residential transportation service.
  It is also undisputed that Orwell’s provided this residential transportation service without a Commission-approved tariff.
  These actions constitute violations of R.C. 4905.30 and R.C. 4905.32.

R.C. 4905.30 requires that printed schedules of rates be filed. Specifically R.C. 4905.30(A) states that:
A public utility shall print and file with the public utilities commission schedules showing all rates, joint rates, rentals, tolls, classifications, and charges for service of every kind furnished by it, and all rules and regulations affecting them. The schedules shall be plainly printed and kept open to public inspection.
As noted in the statute, the requirement is mandatory and not discretionary.  Orwell’s tariffs do not include a residential transportation tariff.  In addition, because Orwell had no residential transportation tariff on file authorizing the service, Orwell’s actions also violated R.C. 4905.32, which requires that only rates on file with the Commission may be collected from customers.
In response to the PUCO Staff investigation in the 2010 GCR Case which uncovered the existence of Orwell’s residential transportation program, Orwell informed the PUCO that it would cease providing this service.
  PUCO Staff witness Sarver testified that it was the PUCO Staffs’ understanding that Orwell would discontinue the program as of November 2010.
  This understanding was based on information provided by Orwell.
  However, despite these assurances from Orwell, the residential program continued for six more months, until May 2011.
  Such action violates R.C. 4905.54, which requires compliance with a Commission order.  
Although ending Orwell’s residential transportation program was not a part of the Stipulation and Recommendation in the 2010 GCR Case, the Opinion and Order in that case stated. “According to Staff, Orwell ceased transportation service to these residential customers in November 2010 and placed them on small general sales service (Staff Ex. 3 at 9).”
  Thus, the PUCO had been led to believe that the unauthorized residential transportation program had ceased.  Had OCC and the PUCO Staff been told that the unauthorized residential transportation program had not been terminated, then this issue could have been addressed in the Stipulation.  Orwell should not be allowed to mislead the PUCO, the PUCO Staff and OCC.   
Finally, because Orwell permitted its affiliate JDOG to provide residential transportation service,
 a service that non-affiliated Marketers were not permitted to provide, Orwell’s actions were discriminatory in favor of its affiliate.  This violates R.C. 4905.35(A) which prohibits undue preference. 
R.C. 4905.99(B) states: “Whoever violates section 4905.56 of the Revised Code is guilty of a felony in the fifth degree.”
  R.C. 4905.56 states in part that: “No officer, agent, or employee in an official capacity of a public utility * * * shall knowingly violate sections * * * 4905.22 to 4905.51, * * * of the Revised Code, or willfully fail to comply with any lawful order or direction of the public utilities commission made with respect to any public utility or railroad.”  Each day’s continuance of such failure is a separate offense.
  Finally, R.C. 4905.54 states: 

Every public utility or railroad and every officer of a public utility or railroad shall comply with every order, direction, and requirement of the public utilities commission made under authority of this chapter and Chapters 4901., 4903., 4907., and 4909. of the Revised Code, so long as they remain in force. Except as otherwise specifically provided in sections 4905.95 of the Revised Code, the public utilities commission may assess a forfeiture of not more than ten thousand dollars for each violation or failure against a public utility or railroad that violates a provision of those chapters or that after due notice fails to comply with an order, direction, or requirement of the commission that was officially promulgated. Each day’s continuance of the violation or failure is a separate offense. All forfeitures collected under this section shall be credited to the general revenue fund.


As a result of Orwell’s provision of residential transportation service that was not authorized by the Commission, the utility is subject to a forfeiture of not more than $10,000 for each violation, with each day’s violation constituting a separate violation.  Orwell’s violation was continual for at least 151 days, from November 30, 2010,
 when Orwell informed the PUCO Staff that the residential transportation program was ceasing
 to May 1, 2011, when the residential transportation program actually ceased.
 
The unauthorized residential transportation program continued beyond a point when Orwell assured the PUCO (through its Staff) that it would cease. Such action violates numerous sections of the Revised Code and involves discriminatory behavior that benefitted Orwell’s affiliate -- JDOG.  Accordingly, the PUCO should assess a penalty of no less than $10,000 for each month of the violation ($10,000 x 6 months = $60,000).
2.
The Utilities Failed to Timely Terminate the Purchase Contracts as Required by A PUCO Order, Violating R.C. 4905.54.
In the 2010 GCR Cases Opinion and Order, the PUCO noted that the Stipulation it was approving in those cases called for the termination of Northeast’s and Orwell’s affiliate gas supply contracts:

Upon approval of the stipulation, Northeast, Orwell, and Brainard shall terminate their currently effective contracts for purchases of local production and the arrangement of purchases of natural gas in the interstate market, and such other contracts that must be terminated in order to effectuate the termination of those contracts. The stipulation specifically identifies in Attachment A the contracts to be terminated.

The PUCO adopted the Stipulation on October 26, 2011.  Yet as evidenced by the date of execution of the contracts in OCC Ex. No. 7, the Utilities did not replace those contracts until November 28, 2012 -- over 13 months after approval of the Stipulation.  During that interim 13 month period, the Utilities continued to operate under the prior contracts that should have been terminated.
  

Inasmuch as the 2010 GCR Cases Order directed the Utilities to terminate the affiliate gas supply contracts upon approval of the Stipulation (i.e. October 26, 2011), the Utilities violated the PUCO’s Order by continuing to use those contracts for another 13 months.  This action violated R.C. 4905.54 which requires compliance with PUCO Orders.  

Accordingly, the PUCO should impose a penalty of no less than $10,000 per month for each month that the affiliate contracts remained in place beyond when they were ordered to be terminated by the PUCO ($10,000 x 13 months = $130,000).
3.
Northeast’s Payment of a Fee to an Affiliate for Services Not Rendered Resulted in Unreasonable Rates For Customers and Discriminatory Behavior in Favor of An Affiliate, Violating R.C. 4905.22 and R.C. 4905.35. 

As documented above, Northeast paid its affiliate Interstate Pipeline, Cobra, a $0.25 per Dth processing fee on gas volumes that the Northeast cannot prove were actually processed at the plant.
  As a result, Northeast’s customers paid GCR rates that were higher than they should have been.  By charging Northeast’s customers for a fee for a service that cannot be proven to have actually been rendered, Northeast’s actions violate R.C. 4905.22, which prohibits unreasonable rates and charges:

Every public utility shall furnish necessary and adequate service and facilities, and every public utility shall furnish and provide with respect to its business such instrumentalities and facilities, as are adequate and in all respects just and reasonable. All charges made or demanded for any service rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law or by order of the public utilities commission, and no unjust or unreasonable charge shall be made or demanded for, or in connection with, any service, or in excess of that allowed by law or by order of the commission.  (Emphasis added).
It is axiomatic that paying for service not received will result in unreasonable rates because the resulting rates will have been higher than they should have been.  And Northeast admits that it pays a $0.25 Processing Fee per unit,
 that it does not have sufficient information to determine if the local production purchased on the Churchtown system is actually processed before the gas is supplied to customers,
 and that it has insufficient information to determine if the $0.25 processing fee is paid on gas that is not processed.
  Any charge for a service not provided (gas processing) is not a reasonable charge. 
In addition, this action also violates R.C. 4905.35, which prohibits discrimination because Northeast paid its affiliate pipeline a fee for a service that it cannot prove was actually rendered.  This action benefitted Northeast’s affiliate at the expense of its GCR customers.  Thus, Northeast’s actions’ violate R.C. 4905.35.

The PUCO should impose a penalty of no less than $10,000 for this violation in addition to the disallowance of cost recovery for the Cobra Processing Fee.
4.
Failure to Enforce Contract Terms With Its Affiliate Resulted in Unreasonable Rates and Constitutes Discriminatory Behavior, Violating R.C. 4905.35. 

An example of the Utilities’ imprudent management practices was evidenced through a contract between Gas Natural Service Company, LLC and JDOG.  With that contract, JDOG became the agent for Gas Natural Service Company, LLC responsible for “nominating, scheduling, confirming and performing such other service for the delivery natural gas owned by Service Company, and resold by Service Company to all local distribution companies. * * *”
  The contract identifies Northeast as one of the local distribution companies.  
Despite the contractual obligation that Northeast pay for the services listed, the Utilities’ witness and employee Patton acknowledged  (through cross-examination) that she does the nominating, scheduling and confirmation of gas volumes for Northeast on TCO and then provides the information to Mr. Zapitello of JDOG.
 
The Controller for Gas Natural Service Company, LLC -- Rebecca Howell -- acknowledged that it appeared that Ms. Patton was doing work that Northeast was paying JDOG to perform.
  Thus, Northeast is paying its affiliate for services that JDOG is contractually obligated to perform, even though those services are actually being done in-house by Northeast personnel.

Again, the payment of a charge for a service not being provided is not a reasonable charge, in violation of R.C. 4905.22.  A penalty of no less than $10,000 should be imposed for these violations.   
5.
The Utilities’ Payment Process of Favoring Affiliates Over Non-Affiliates is Discriminatory, Violating R.C. 4905.35. 

In addition to the discriminatory actions favoring affiliates discussed above, the Utilities also engaged in discriminatory behavior in their bill payment practices.   Heather Lipnis, former Controller for Gas Natural, testified that Mr. Richard Osborne, Chairman of Gas Natural,
 would regularly specify which payables the Utilities would pay and which ones would not be paid.

Q.
And were all of the decisions on who to pay made by Mr. Richard Osborne?

A.
Yes.  He would sign -- he would circle which ones you were supposed to pay, and then you immediately left the meeting and gave the sheet over to the accounts payable person.

Ms. Lipnis also testified that she observed that Mr. Osborne would favor paying affiliates over non-affiliates, “so what would happen is related parties were given preferential treatment on payments so they would be paid before other things.”


Ms. Lipnis added that though Mr. Osborne would generally authorize payments to Cobra over other entities:

Q.
Now to the extent that Mr. Richard Osborne was directing payments, did you ever observe that he made payments to JDOG ahead of payments to other entities that had accounts receivables?

A.
Yes, but it was mostly Cobra, but yes.

Not only was Cobra an affiliated company also owned by the Osborne’s, but it was an affiliated company with Becky Howell as President.
  The same Becky Howell, who as President of Cobra, had access to the books and records and accounting system of the distribution companies (Northeast and Orwell).
  None of the Utilities’ rebuttal testimony refuted any of Ms. Lipnis’ claims regarding this payment practice by the Utilities.  

Paying affiliates ahead of non-affiliates gives the affiliates an undue or preferential advantage because it improved the affiliate’s cash flow, while negatively impacting the cash flow for non-affiliates whose payments were delayed.  By establishing a preference for paying affiliates before non-affiliates, the Utilities engaged in 
discriminatory behavior that violated R.C. 4905.35, which prohibits discrimination.
A penalty of no less than $10,000 should be imposed for this violation.

In sum, the PUCO should impose no less than $220,000 in penalties:



Unauthorized Residential Transportation Program:
  $60,000



Failure to timely terminate affiliate contracts:
$130,000




Cobra Fees paid but no service rendered:

  $10,000


Failure to enforce contracts, services not rendered:
  $10,000



Discriminatory payment practices favoring affiliates:  $10,000


Total Penalties:




 $220,000
C.
Commission Ordered Investigation
As part of its recommendation in this case, the PUCO Staff urged the Commission to open a Commission-Ordered Investigation (“COI”) into the Utilities and all of their affiliated or related regulated Ohio entities, including but not limited to Northeast, Orwell, Brainard Natural Gas Company, Cobra Pipeline and Orwell Trumbull Pipeline.
  More specifically, PUCO Staff witness Sarver recommended that the COI include a forensic audit and a management performance audit of the Utilities’ management policies and practices.
  OCC witness Slone also made a similar recommendation, stating:
I recommend the Commission consider ordering an additional more detailed audit and/or investigation of the Northeast’s and Orwell’s management practices, based on the continued lack of contract oversight, mismanagement, and disregard for PUCO-approved tariffs by Northeast and Orwell, as revealed in the 2012 Audit and the 2010 Audit.


The PUCO Staff’s and OCC’s recommendations regarding a COI into the Utilities management practices and natural gas purchasing practices and policies are supported by the Utilities’ imprudent actions over the course of the 2010 GCR Cases and the current GCR cases.  In addition, there is PUCO precedent for a COI in a case when a LDC’s natural gas purchasing practices and policies were at issue.  Even more important is that in the prior COI cases by the PUCO the issue of the utility actions with its affiliate were a key issue.  Specifically, in a Columbia Gas of Ohio, Inc. (“Columbia”) case,
 the PUCO initiated an investigation with an independent auditor to review Columbia’s gas purchasing practices.
  The Auditor, Touch Assoc. & Company, filed a report that contained 26 specific recommendations for the improvement of Columbia’s gas purchasing practices.


In the Columbia case, the affiliate relationship between Columbia and its main pipeline supplier -- Columbia Gas Transmission Company (“TCO”) was at issue.
  The Commission recognized the magnitude of the affiliate problem when it stated:

However, we do conclude, after a review of all of the testimony presented on the issue of Columbia’s purchasing policies during the audit period, that Columbia was not at the time aggressively pursuing all available supply options.  We recognize, as pointed out in the DH&S audit report, that there were constraints which made certain alternatives difficult.  But many of those constraints were of Columbia’s own making, and we believe that had Columbia not taken the comfortable route of relying to the degree it did on its affiliate companies, it would have been in a position, during the audit period, to avail itself of alternatives less expensive supplies.

We have been concerned for some time about Columbia’s affiliation with its major supplier, and whether that affiliation has dampened the Company’s efforts to obtain alternative supplies of gas.

Similarly, the Utilities in these cases are using the same playbook and letting their affiliate, JDOG, purchase natural gas and letting another affiliate, Gas Natural, monitor and manage their gas supply contracts.  However, rather than purchasing gas at fair and reasonable prices, JDOG purchased gas from other affiliates at inflated non-competitive rates and Gas Natural did not enforce the terms of the contract  that would have benefitted GCR customers.

In the Columbia case, the PUCO concluded:

However, the more important concern of this Commission is that the matters of Columbia’s purchasing practices is an on-going problem, which continues to affect Ohio ratepayers, as evidenced by the time spent in the hearings held in these consolidated cases arguing over Touch-Ross recommendation number 3, relating to improvement of Columbia’s access to alternate supply sources.  We believe that it is crucial that we find a solution to this problem, which will not result in further expense to the ratepayer.

Similarly, a COI is needed for Northeast and Orwell based on the Utilities mis-use of their affiliates through the over-payment for natural gas supplies.  Such actions are continuing and on-going problem for GCR customers.  In the Columbia case, the PUCO concluded that Columbia’s failure to take any action to analyze the costs and benefits of 
obtaining gas from an interstate supplier other than TCO was evidence of on-going imprudence.
  Similarly in these cases, the Utilities have taken no action to analyze whether the gas purchasing practices by JDOG on their behalf resulted in competitive market-based gas costs for GCR customers.

Mr. Whalen, previously the Northeast Vice President, and now President, specifically testified that the Utilities have never done any analysis to determine if the insertion of JDOG into the gas purchasing process provided any benefit to GCR customers.
  Just as Columbia’s inaction was imprudent -- so too has been the Utilities inaction in this case.

In addition to the COI, the Columbia case also involved the selection of an independent natural gas expert to conduct necessary studies at shareholders expense.  In the Columbia case, the OCC specifically recommended that the audit cost be borne by shareholders.
  The PUCO agreed with that recommendation stating:

Consequently, this Commission finds it appropriate to specifically direct that corrective action be taken.  To such extent as is determined by the Commission to be reasonable, the expenditures for such corrective action will be deemed to be contributions to capital, and will not become part of Columbia’s rate base.

This is consistent with the PUCO Staff recommendation in these cases.
  OCC supports that recommendation. 

1.
A COI is Warranted Because of a Lack Of Management Experience and Poor Management Oversight.
Over the course of the past two Audit Periods, the Utilities’ management has demonstrated an alarming lack of regard for the best interests of its customers.  Instead the Utilities management has acted in a manner that put the interests of ownership ahead of customers.  Much of this mismanagement is evidenced by the lack of experience and a lack of oversight of certain affiliate transactions by the Utilities’ management.  A COI would give the PUCO an opportunity to thoroughly review the Utilities’ management and the manner in which decisions that impact customers’ rates are made.  A COI would also enable the PUCO to investigate the numerous examples of questionable behavior that were raised by the public witnesses.

During the evidentiary hearing, OCC first learned that Mr. Whalen had been promoted from Vice President for Northeast to President.
  Mr. Whalen explained that the change had only recently occurred and that he was replacing Mr. Smith as President because (it was his understanding that) Mr. Smith wanted to work fewer hours.
  On its face the promotion of a Vice President to the position of President would seem to be a routine succession plan.  However, upon closer examination, this promotion is indicative of many of the problems regarding the management of the Utilities’ natural gas purchasing policies and practices.  Those problems have plagued the Utilities’ GCR customers since at least 2008.
Mr. Whalen was promoted to be President of Northeast, yet he had no college degree, 
 no graduate degree,
 and no experience with utility matters other than his experience with pipeline construction and maintenance.
  Essentially, Mr. Whalen went from having no experience in the natural gas utility industry (other than pipeline construction and repair) to President of Northeast in only nine years.
  More specifically, Mr. Whalen had absolutely no accounting background or experience when he was promoted.  This is in contrast with the duties of Tom Smith, the former Northeast President that included review of GCR filings and often making adjustments to those filings.
  In fact, as Northeast Vice President, accounting was one of the areas that Mr. Whalen did not supervise.
  In light of the importance of accounting and the accounting errors that have plagued the current and most recent GCR cases, the new Northeast President’s lack of any accounting background is troubling. 
In addition to his lack of basic utility experience, Mr. Whalen indicated on numerous occasions at the evidentiary hearing that he did not know basic information that the Vice President and President of a small utility should know.  For example, Mr. Whalen did even not know if accounting would fall under his area of responsibility as President, even though it had been under the supervision of the prior President.
  This uncertainty raises the question of who should be ultimately responsible for the Utilities’ accounting functions if the President is not.
With regard to the $0.25 per Dth Cobra Processing Fee (discussed above), Mr. Whalen did not know if the fee was charged only to gas that was actually processed
 and he did not know if the fee was charged to all volumes, even those volumes that had not been processed.
  Mr. Whalen did not know who at Northeast would have such information.
  Mr. Whalen did not how Northeast had accumulated a large imbalance on Cobra.
  Mr. Whalen did not know who had made the decision to insert JDOG into the process of purchasing local production instead of doing the purchasing in-house.
  Mr. Whalen acknowledged that it would have been reasonable to do an analysis to determine if JDOG was able to purchase local production at a better price than the in-house personnel had done.
  But Mr. Whalen did no such analysis, and he did not know if anyone at Northeast had done such analysis.
  
Mr. Whalen did not know if Mr. Zapitello worked for the other companies listed on various Northeast contracts.
  He was also unsure if those other companies were affiliates of Northeast.
  Mr. Whalen did not know if Northeast had exacted a premium from producers who were captive to Northeast.
  But he was quick to note that producers with other options exacted a premium from Northeast.
   
Northeast is not a large LDC, with only approximately 14,000 customers.
  Under such circumstances it is not unreasonable to expect that the Vice President and President have general and basic understanding about all aspects of the utility operations, or at the very least -- know who would have the information needed.   

Mr. Whalen not only did not know the value of the gases (Butane and Pentane) that are stripped from wet gas,
 but he appeared indifferent as to whether Northeast was receiving fair value for the gases removed.
  Moreover, Mr. Whalen did not recognize why GCR customers might want the Utilities to get market value for the Butane and Pentane instead of just receiving a like volume of gas.
  It should be the goal of Northeast and its President to provide gas to residential GCR customers at the lowest reasonable cost.  In fact, R.C. 4905.22 requires that rates to customers be adequate and in all aspects just and reasonable.  To ensure that GCR rates are just and reasonable, Northeast should maximize the value of natural gas that it purchases on behalf of its GCR customers, including the value of the Butane and Pentane removed from the gas.  For example, if 100 Dth of Butane and Pentane are removed from 1,000 Dth of gas 
purchased, just receiving 100 Mcf of gas valued at $4.00 /Mcf is inadequate if the value of the Butane and Pentane is $25.00 Mcf.  
Mr. Whalen indicated that he did not know what specific function Gas Natural provided to Northeast.
  It is difficult to understand how the Vice President or President of a utility (of a smaller size) could not have an understanding of the functions that its affiliate service company is supposed to provide.  Mr. Whalen did not know if there had been any evaluation done to determine how effective Gas Natural was at maintaining the Northeast contracts, making sure the billings were correct or if contract terms were followed.

Although Mr. Whalen defended the validity of the RFP process that the Utilities used (to select an asset manager) and testified that the result was fair,
 he failed to do any follow-up with prospective bidders when only 6 of the 15 potential bidders submitted prequalification bids.
  More alarming was that Mr. Whalen did not do any follow up even though he acknowledged that it would have made sense to do so before another bid was solicited.
Q. 
Would it not have made sense to determine what those concerns were before you went forward with another RFP?
A. 
Yes.
Q. 
But you didn’t do that, correct?
A.
We didn’t go forward with the RFP, so no.

Q. 
And you only got one bid out of the six that submitted prequalification agreements, correct? 
A. 
Correct.
Q.
Did it cause you any concern that only one out of six actually submitted a bid?
A. Yes.
Q.
 Did you do any follow-up with the other five to determine why they didn’t even make a bid?
A. 
No.

Mr. Whalen defended the selection of the affiliate because the RFP process was fair, and thus he concluded that the end result had to be competitive.
  However, he acknowledged that it was possible to have a competitive process and still not get a competitive price.  

Q.
Is it possible that even though you went through a competitive process the end result was a price that was not competitive?
A.
Yes.
Q. 
Did you do any analysis to determine if the end price from that single bid was truly a market-based competitive price?
A. 
No.
Q. 
And why not?
A. 
I don’t know.


Mr. Whalen was also unable to explain the lack of analysis or review of the gas purchasing practices of JDOG on behalf of Northeast and Orwell:

Q. 
If you had those discussions prior to 2008, did you find that Northeast and Orwell were generally paying comparable prices to what other local distribution companies in Ohio were paying for local production?
A. 
Yes.
Q. 
And you don’t know today if what you’re paying through JDOG is comparable to what other local distribution companies are paying today, correct?
A.
I do not.
Q. 
And as much as you have been vice president, now president of the company, do you think it might be important for your GCR customers to know that as a result of the JDOG contract that they are paying comparable prices for local production as other local distribution companies in Ohio?
A. 
Yes.
Q. 
Yet you haven’t done any of that analysis, correct?
A. 
I have only been president for two weeks.
Q. 
The prior –

A. 
It wasn’t my responsibility to purchase local gas after 2008.
Q. 
The prior president never did any of that analysis that you are aware of, did he?
A. 
I don’t know.
Q. 
And you never did any of that kind of analysis as vice president to determine if your GCR customers were getting a good price, did you?
A. 
Not since 2008.
Q. 
You simply accepted whatever price JDOG was charging you, correct?
A. 
I accepted whatever price the person in charge of buying gas was paying.

Q. 
And the person buying gas was your affiliate JDOG, correct?

A. 
Somebody -- yeah, correct.

This lack of utility knowledge and accountability by the Utilities’ management is not limited to Mr. Whalen.  The Northeast President during the Audit Periods, now former President, Mr. Smith, also lacked the type of basic knowledge and experience  that should be evident in a utility President.  The cross-examination of Mr. Smith revealed that he served as President in order to represent and protect the interests of Mr. Richard Osborne and not to protect the interests of GCR customers.


First of all, Mr. Smith’s explanation for his removal as President for the Utilities was that he was simply removed without any explanation.
  Moreover, Mr. Smith was not aware of the change until it was made.
  This is in contrast with Mr. Whalen’s explanation that Mr. Smith wanted to work less.  An orderly transition would have been know and planned in advance.  

Second, Mr. Smith was named President of Orwell, only six months after being named Orwell’s treasurer.
  Then, a year later, he was also named President of Northeast.
  Mr. Smith explained that he learned his job by listening to the employees who were purchasing gas for JDOG.
  Mr. Smith testified that he viewed his most important role as President was to ensure that he had adequate staff.
  Yet when it came to staffing, he was often not involved in the staffing decisions, as evidenced in his response to questions about the promotion of Ms. Howell during the 2010 GCR Cases:
Q.
If you look at page 863 of the transcript I gave you. You might want to look at page 862 also to get the context. You indicated previously it was Mr. Osborne’s decision to promote Ms. Howell to C -- from the CFO position, correct?
A. 
Yes.
Q.
 And did you not agree?
A. 
That was the promotion to what position?
Q.
 From the CFO.
A.
 It doesn't say that.
Q. 
On line 8 it says, “She was CFO while all this was going on.” You say, “That's correct.” “It was your decision to promote her?” And you say, “No, it was not.”

A.
 That's correct.
Q.
But it was Mr. Osborne’s decision. Why did you disagree with Mr. Osborne’s decision to promote her?
A. 
I meant to say it was not my decision.
Q. 
Right. And did you agree with his decision?
A.
It was not my decision to question it.
Q.
But you were president of the company, and you stated that your duty was to make sure you had adequate staff.
A. 
Correct.
Q. 
So how does making sure you have adequate staff conform with it wasn't your decision on whether to promote her or not?
A.
 It was Mr. Osborne’s decision.

This exchange demonstrates that Mr. Smith’s role as President was to do and to go along with whatever Mr. Osborne wanted -- and not to protect the interests of customers.  

Third, Mr. Smith admitted that as President of Orwell he was not functionally involved.
  Eventually Mr. Smith was replaced by Rebecca Howell as President of Cobra and Orwell Trumbull Pipeline because Mr. Osborne wanted someone with stronger accounting in charge.
  This is interesting because Mr. Smith had been a CPA with experience working with a major accounting firm,
experience that Ms. Howell did not have.

Fourth, Mr. Smith acknowledged that his role as President of Great Plains Natural Gas Company and Lightening Pipeline was to protect Mr. Osborne.
  Great Plains Natural Gas Company and Lightening Pipeline were simply shell holding companies whose sole purpose was to insulate Mr. Osborne from liability.
  Mr. Smith is President of Spellman Pipeline yet he did not know for sure if Spellman even transported gas to Northeast.
  Mr. Smith was not certain if he was President of Gas Natural Service Company, although he thought he was.


Fifth, Mr. Smith was not even sure of who was the President of John D. Oil and Gas Marketing during the 2010 GCR Cases:

Q.
And during the last audit period who was the President of John D. Oil and Gas Marketing?
A.
It’s either Becky or somebody else.  I’m not sure who it was.  It could have been me.

Mr. Smith was asked about John D. Oil and Gas Marketing and John D. Oil and Gas Exploration.  He knew that both were owned by the Osbornes, but he did not know if they are affiliated.
 

Sixth, Mr. Smith was President of Northeast and Orwell at the same time he was President of Cobra and JDOG.
  Thus there were numerous occasions where one company that he was President of made purchases from another company where he was President.  Despite this apparent conflict of interest arising from the transaction between two companies where he was president, he noted that he only occasionally reviewed prices to ensure the transactions were arms-length transactions.
  However, Mr. Smith could not define what was needed for an arm’s length transaction.

For the reasons above, OCC recommends that PUCO open a COI to more fully investigate the manner in which the Utilities have been operated and determine whether management is adequate to make prudent gas purchasing decisions.  
2.
A COI is Warranted Because of Controller Turnover

Ms. Lipnis also testified about the numerous different individuals who have held the title of Controller for either the Utilities or Gas Natural.  Ms. Lipnis described the role of a Controller:

A Controller is more of an accounting term.  It’s somebody who kind of oversees the Staff and makes sure that everything is following what is should, making sure that, you know, reconciliations are done, everybody is doing their duty, give assistance where needed, jump in miscellaneous and had hoc projects, for instance, the stock offering or the debt refinancing.  Controller is more of a word to say that’s where the accountants kind of roll-up and that person is responsible for overseeing it.

She testified that Rebecca Howell held the title as Ohio Controller until approximately January 2010.
  Sue Lugoni replaced Ms. Howell and preceded Ms. Lipnis,
 who as the Gas Natural Controller oversaw the Ohio companies although she did not have the title of Ohio Controller.
  Larry Brainard then was hired as the Ohio Controller.
  Since then, Mr. Brainard has resigned, again creating a need for an Ohio Controller.


In addition Jed Hawthorne was the Controller for Energy West
 and she identified Jonathan Harrington
 who replaced her.
  Although Ms. Lipnis was never regularly evaluated
 and was told that her services were no longer needed
 she was replaced with another Controller.


It is also noteworthy that Ms. Lipnis was terminated on the same day the 2010 GCR Cases Audit Report by the PUCO staff was issued.


In light of the importance of the position of Controller for the Utilities and the Controller’s role in ensuring that transactions among affiliates are arms-length transactions, the seemingly constant turn-over of Controllers is alarming.  This type of turnover is another indicator of the need for a COI to fully explore the management practices of the Utilities.
V.
CONCLUSION

The evidence from the PUCO Audit Report, combined with the testimony of the PUCO Staff witnesses, OCC witness and the public witnesses demonstrates that the Utilities’ gas purchasing practices and policies during the Audit Periods were not fair, just and reasonable.  Instead, they resulted in GCR customers paying higher rates than they should have.  As was the situation in the Utilities’ 2010 GCR Cases, there is evidence of affiliate contracts that had a detrimental impact on the GCR, mismanaged contracts, incomplete contracts and a general lack of attention to contract details.  In addition, the Utilities relied on a flawed RFP process to award an asset management contract to its affiliate, which also had a negative impact on the GCR.


As a result of these problems, the PUCO should order disallowances of the following:


Re-pricing (Slone):



   $561,719


In the alternative Re-pricing (Sarver):



   $506,990

Cobra Fees:




   $145,363

   $145,363

JDOG Fees:




   $647,906.06

   $647,906.06
Total Disallowances:



$1,354,998.06

$1,300,259.06

The $561,719 is broken down between the Utilities, $428,057 for Northeast and $133,662 for Orwell.  The $145,363 is for both Utilities for Cobra Fees that represent costs for services not provided, and $647,906.06 for both Utilities for JDOG Fees that represent services not provided.  
The PUCO should also terminate the asset management contract that resulted from the flawed RFP process and instead adopt the PUCO Staff recommendations for a new RFP.  Finally, the PUCO should impose total penalties of no less than $220,000 for violations of numerous sections of the Revised Code. 
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� As noted on the cover of the February 28, 2013 Report by the PUCO Staff of the Public Utilities Commission of Ohio, the Audit Period for Northeast is March 1, 2010 through February 29, 2012, and for Orwell is July 1, 2010 through June 30, 2012.  


� Ohio Admin. Code 4901:1-14-08 (B).


� In the Matter of the Regulation of the Purchased Gas Adjustment Clauses Contained With the Rate Schedules of Northeast Ohio Natural Gas Corporation, Case No. 10-209-GA-GCR and In the Matter of the Regulation of the Purchased Gas Adjustment Clauses Contained Within the Rate Schedules of Orwell Natural Gas Company, Case No. 10-212-GA-GCR (together “2010 GCR Cases”), Staff Ex. No. 1 at 5-11 (Direct Testimony of Roger L. Sarver) (April 18, 2011).


� 2010 GCR Cases, OCC Ex. No. 1 at 5, 9 (Direct Testimony of Greg Slone) (April 18, 2011).


� 2010 GCR Cases, Stipulation and Recommendation at 4-8 (August 18, 2011). 


� OCC Ex. No. 12 at 8 (Direct Testimony of Greg Slone) (July 1, 2013).


� Entry (January 23, 2012).


� Tr. Vol. III at 518-519 (Lipnis) (July 10, 2013). 


� Ms. Rolf is also referred to as Cindy Bates.


� Tr. Vol. II at 333 (Rolf) (July 9, 2013). 


� Utilities Ex. No. 7 (Rebuttal Testimony of Tom Smith) (July 22, 2013), Utilities Ex. No. 8 (Rebuttal Testimony of Rebecca Howell) (July 22, 32013), Utilities Ex. No. 9 (Rebuttal Testimony of Anita Noce) (July 22, 2013). 


� 2010 GCR Cases, Staff Ex. Nos. 2 and 3 (Staff Report of Orwell Natural Gas and Northeast Natural Gas) (November 24, 2010).


� Ohio Adm. Code 4901:1-14-01 et seq.


� Ohio Admin. Code 4901:1-14-08 (B).


� Staff Ex. No. 2 at 8 (Direct Testimony of Roger Sarver) (July 1, 2013).


� Staff Ex. No. 2 at 8 (Direct Testimony of Roger Sarver) (July 1, 2013). 


� 2010 GCR Cases, Staff Ex. No. 2 at 2-6 (Direct Testimony of Roger Sarver) (July 1, 2013).


� OCC Ex. No. 12 at 31 (Direct Testimony of Greg Slone) (July 1, 2013).


� Tr. Vol. I at 215-216 (Slone) (July 8, 2013). The PUCO Staff recommends a combined AA of $2,691,942 in the favor of the GCR customers, while the OCC recommends a combined AA of $2,746,671 in the favor of the GCR customers.  


� See also R.C. 4905.302 (Emphasis added).


� In Re Duke Energy Ohio, Inc., 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201, at ¶2.


� In Re Duke Energy Ohio, Inc., 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201, at ¶6.


� In Re Duke Energy Ohio, Inc., 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201, at ¶9.


� In Re Duke Energy Ohio, Inc., 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201, at ¶9.


� In Re Duke Energy Ohio, Inc., 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201, at ¶8.


� R.C. 4905.302.


� Throughout the 2010 GCR Cases and these proceedings, John D. Oil and Gas Marketing, LLC was referred to as JDOG.  However, in the course of these cases it was noted that there is a John D. Oil and Gas Marketing, LLC and also John D. Oil and Gas.  Tr. Vol. II at 307-309, 324-326 (Howell) (July 9, 2013).  It is OCC’s understanding that all prior references to JDOG were to John D. Oil and Gas Marketing, LLC.  


� OCC Ex. No. 12 at 26 (Direct Testimony of Gregory Slone) (July 1, 2013).


� Commission Ordered Ex. No. 1 at 19 (Staff Report) (February 28, 2013).


� Staff Ex. No. 1 at 6-8 (Direct Testimony of Patrick Donlon) (July 1, 2013).


� Tr. Vol. I at 190-191 (Slone) (July 8, 2013). 


� Tr. Vol. I at 191 (Slone) (July 8, 2013). 


� Tr. Vol. I at 119-121 (Whalen) (July 8, 2013). 


� 2010 GCR Cases, Company Substitute Ex. RH at 2 (Direct Testimony of Rebecca Howell) (April 8, 2011), See also Tr. Vol. IV at 859-863(Smith) (May 27, 2011). 


� OCC Ex. No. 12 at 31 (Direct Testimony of Gregory Slone) at 31 (July 1, 2013).


� OCC Ex. No. 12 at 31 (Direct Testimony of Gregory Slone) at 31 (July 1, 2013).


� Commission Ordered Ex. No. 1 at 5 (Staff Report) (February 28, 2013). 


� Commission Ordered Ex. No. 1 at 5 (Staff Report) (February 28, 2013). 


� Commission Ordered Ex. No. 1 at 5 (Staff Report) (February 28, 2013).


� Commission Ordered Ex. No. 1 at 5 (Staff Report) (February 28, 2013). 


� Commission Ordered Ex. No. 1 at 5 (Staff Report) (February 28, 2013). 


� Commission Ordered Ex. No. 1 at 6 (Staff Report) (February 28, 2013). 


� OCC Ex. No. 12 at 11 (Direct Testimony of Greg Slone) (July 1, 2013). 


� OCC Ex. No. 12 at 9 (Direct Testimony of Greg Slone) (July 1, 2013).


� OCC Ex. No. 12 at 9 (Direct Testimony of Greg Slone) (July 1, 2013).


� OCC Ex. No. 12 at 11-12 (Direct Testimony of Greg Slone) (July 1, 2013). 


� OCC Ex. No. 12 at 12 (Direct Testimony of Greg Slone) (July 1, 2013). 


� Commission Ordered Ex. No. 1 at 6 (Staff Audit Report) (February 28, 2013); Staff Ex. No. 2 at 2 (Direct Testimony of Roger Sarver) (July 1, 2013).


� OCC Ex. No. 12 at 6, 29-30 (Direct Testimony of Greg Slone) (July 1, 2013).


� OCC Ex. No. 12 at 28 (Direct Testimony of Greg Slone) (July 1, 2013).


� OCC Ex. No. 12 at 28 (Direct Testimony of Greg Slone) (July 1, 2013), see also OCC Ex. Nos. 12A and 12B (GCR Rate Comparisons).


� OCC Ex. No. 12 at 17 (Direct Testimony of Greg Slone) (July 1, 2013), see also OCC Ex. Nos. 12A and 12B (GCR Rate Comparisons).


� Tr. Vol. I at 42-43 (Whalen) (July 8, 2013) (Emphasis added). 


� Tr. Vol. I at 105-106 (Whalen) (July 8, 2013); OCC Ex. No. 3 at V.2. and V.8. (FERC Gas Tariff of Columbia Gas Transmission, LLC). 


� Tr. Vol. II at 259-269 (Patton) (July 9, 2013).


� OCC Ex. No. 12 at 15 (Direct Testimony of Greg Slone) (July 1, 2013).


� OCC Ex. No. 12 at 16 (Direct Testimony of Greg Slone) (July 1, 2013).


� OCC Ex. No. 12 at 17 (Direct Testimony of Greg Slone) (July 1, 2013). 


� Tr. Vol. I at 79 (Whalen) (July 8, 2013). 


� OCC Ex. No. 12 at 18 (Direct Testimony of Greg Slone) (July 1, 2013).


� OCC Ex. No. 12 at 18 (Direct Testimony of Greg Slone) (July 1, 2013).


� Tr. Vol. I at 75-76 (Whalen) (July 8, 2013), and Tr. Vol. II at 256-257 (Patton) (July 9, 2013).


� OCC Ex. No. 21 (Identifier:JOHND2011-INTRASTATE sales-SERVICE COMPANY #2.1).


� OCC Ex. Nos. 13 and 14 (JDOG Invoices).


� OCC Ex. No. 21 (Identifier:JOHND2011-INTRASTATE sales-SERVICE COMPANY #2.1).


� OCC Ex. No. 21 (Identifier:JOHND2011-INTRASTATE sales-SERVICE COMPANY #2.1).


� This information was not available because it is JDOG information. 


� Based on the information in OCC Ex. Nos. 13 and 14 (Northeast and Orwell Invoices from JDOG), a price of $4.00 per Mcf is a reasonable estimate. 


� According to the cobra Tariff (OCC Ex. No. 1) “Shrinkage” shall mean the quantity of Gas required by the Company to replace the estimated quantity of Gas, which is required for compressor fuel, processing fuel, and lost-or-unaccounted-for Gas when transporting and/or processing the tendered quantities.


� OCC Ex. No. 1 (Cobra Tariffs).


� OCC Ex. No. 21 (Identifier: JOHND2011-INTRASTATE sales-SERVICE COMPANY #2.1).


� OCC Ex. Nos. 13 and 14 (Northeast and Orwell Invoices).


� OCC Ex. No. 1 (Cobra Tariffs).


� Shrinkage estimate based on OCC Ex. No. 1 (Cobra Tariffs). 


� Basis differential between TCO Appalachian Pool and NYMEX. 


� Commission Ordered Ex. No. 1 at 10 (Staff Report) (February 28, 2013). 


� Tr. Vol. I at 97 (Whalen) (July 8, 2013).  


� OCC Ex. No. 1 at First Revised Sheet No. 7 (Cobra Tariff).  The Churchtown system only serves Northeast’s customers, it does not serve Orwell’s customers. Commission Ordered Ex. No. 1 at 10 (Staff Report) (February 28, 2013).


� See also Tr. Vol. I at 51 (Whalen) (July 8, 2013). 


� OCC Ex. No. 1 at Original Sheet No. 3 (Cobra Tariffs). 


� Tr. Vol. I at 51 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 51 (Whalen) (July 8, 2013) (Emphasis added). 


� Tr. Vol. I at 54 (Whalen) (July 8, 2013). 


� Tr. Vol. II at 243 (Patton) (July 9, 2013), see also OCC Ex. No. 2 (Cobra Monthly Invoices). 


� Tr. Vol. II at 243 (Patton) (July 9, 2013). 


� Tr. Vol. I at 102-103 (Whalen) (July 8, 2013).


� Tr. Vol. I at 102-103 (Whalen) (July 8, 2013) (Emphasis added). 


� Tr. Vol. III at 572-573 (Lipnis) (July 10, 2013). 


� Tr. Vol. III at 565, 572-573 (Lipnis) (July 10, 2013).


� 31 months is the difference between Ms. Lipnis’ termination date, November 2010, [Tr. Vol. III at 558 (Lipnis) (July 10, 2013)] and the hearing date of July 2013.


� Tr. Vol. I at 51-52 (Whelan) (July 8, 2013). 


� Tr. Vol. I at 227-228 (Slone (July 8, 2013). 


� Staff Ex. No. 2 at Ex. 7 (Direct Testimony of Roger Sarver) (July 10, 2013).


� Tr. Vol. IV at 668 (Sarver) (July 10, 2013). 


� OCC Ex. No. 6 at Nos. 24-25 (Northeast and Orwell Responses to OCC Discovery), Tr. Vol. II at 255 (Paton) (July 9, 2013). 


� OCC Ex. No. 6 at No. 23 (Northeast and Orwell Responses to OCC Discovery), Tr. Vol. II at 254 (Patton) (July 9, 2013).


� Tr. Vol. I at 259 (Patton) (July 9, 2013).


� Tr. Vol. II at 264-265 (Patton) (July 9, 2013). 


� Tr. Vol. II at 246 (Patton) (July 9, 2013). 


� Tr. Vol. II at 321-322 (Howell) (July 9, 2013). 


� Tr. Vol. II at 321-322 (Howell) (July 9, 2013).


�  OCC Ex. No. 7, Contract No. 4 (Base Contract for Sale and Purchase of Natural Gas between Mentor Energy and Resources Company and Gas Natural Service Company).


� OCC Ex. No. 7, Contract No. 5 (Base Contract for Sale and Purchase of Natural Gas between OsAir, Inc. and Gas Natural Service Company).


� OCC Ex. No. 7, Contract No. 8 (Base Contract for Sale and Purchase of Natural Gas between John D. Resources, LLC and Gas Natural Service Company).


� OCC Ex. No. 7, Contract No. 13 (Base Contract for Sale and Purchase of Natural Gas between Great Plains Exploration Limited and Gas Natural Service Company).


� Tr. Vol. I at 133-135 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 135-136 (Whalen) (July 8, 2013).


� Tr. Vol. II at 312-316 (Howell) (July 9, 2013). 


� OCC Ex. No. 7, Contract No. 2 (Base Contract for Sale and Purchase of Natural Gas between John D. Oil & Gas Marketing Company, LLC and Gas Natural Service Company).


�  OCC Ex. No. 7, Contract No. 4 (Base Contract for Sale and Purchase of Natural Gas between Mentor Energy and Resources Company and Gas Natural Service Company).


� OCC Ex. No. 7, Contract No. 5 (Base Contract for Sale and Purchase of Natural Gas between OsAir, Inc. and Gas Natural Service Company).


� OCC Ex. No. 7, Contract No. 8 (Base Contract for Sale and Purchase of Natural Gas between John D. Resources, LLC and Gas Natural Service Company).


� OCC Ex. No. 7, Contract No. 13 (Base Contract for Sale and Purchase of Natural Gas between Great Plains Exploration Limited and Gas Natural Service Company).


� Tr. Vol. III at 671-672 (Sarver) (July 10, 2013). 


� Tr. Vol. III at 672 (Sarver) (July 10, 2013). 


� Staff Ex. No. 1 at 4-5 (Direct Testimony of Patrick Donlon) (July 1, 2013).


� Staff Ex. No. 1 at 5-8 (Direct Testimony of Patrick Donlon) (July 1, 2013). 


� Utilities Ex. No. 5 at 3-4 (Direct Testimony of Martin Whalen) (June 21, 2013); Tr. Vol. I at 31 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 114-115, 119 (Whalen) (July 8, 2013).


� Tr. Vol. I at 119 (Whalen) (July 8, 2013).


� Tr. Vol. I at 120 (Whalen) (July 8, 2013).


� Staff Ex. No. 1 at 4-5 (Direct Testimony of Patrick Donlon) (July 1, 2013).


� Commission Ordered Ex. No. 1 at 18 (Staff Report) (February 28, 2013), see also OCC Ex. No. 15 (Response to OCC Interrogatory No. 64). 


� OCC Ex. No. 15 (Response to OCC Interrogatory No. 64).


� Commission Ordered Ex. No. 1 at 18 (Staff Report) (February 28, 2013).


� Tr. Vol. III at 670 (Sarver) (July 10, 2013). 


� Tr. Vol. III at 670 (Sarver) (July 10, 2013).


� Commission Ordered Ex. No. 1 at 18 (Staff Report) (February 28, 2013).


� Commission Ordered Ex. No. 1 at 18 (Staff Report) (February 28, 2013). 


� 2010 GCR Cases, Opinion and Order at 8 (October 26, 2011).


� OCC Ex. No. 15 (Response to OCC Interrogatory No. 64).


� R.C. 4905.99(B).


� R.C. 4905.56. 


� R.C. 4905.54 (Emphasis added).


� Because no specific date was listed, for purposes of this calculation, the last day of November (November 30) was used. 


� Commission Ordered Ex. No. 1 at 18 (Staff Report) (February 28, 2013). 


� Commission Ordered Ex. No. 1 at 18 (Staff Report) (February 28, 2013).


� 2010 GCR Cases, Opinion and Order at 21 (October 26, 2011) (Emphasis added). 


� OCC Ex. No. 15 (Response to OCC Interrogatory No. 65), se also Tr. Vol. II at 434 (Overcast) (July 9, 2013).


� Tr. Vol. I at 51 (Whalen) (July 8, 2013); Tr. Vol. II at 243 (Paton) (July 9, 2013); OCC Ex. No. 11 (Response to OCC Interrogatory Nos. 94, 95, 96, 97, 98, 99, 100). 


� OCC Ex. No. 11 (Response to OCC Interrogatory No. 95(A).


� OCC Ex. No. 11 (Response to OCC Interrogatory No. 97).


� OCC Ex. No. 11 (Response to OCC Interrogatory No. 100).


� OCC Ex. No. 7 Contract No. 14 (AGENCY AGREEMENT Identifier:INTERSTATETransportation 2012 – TCO&NATFUEL - #1)


� Tr. Vol. II at 246 (Patton) (July 9, 2013). 


� Tr. Vol. III at 321-322 (Howell) (July 10, 2013). 


� Tr. Vol. III at 542 (Lipnis) (July 10, 2013). 


� Tr. Vol. III at 542-543 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 543-544 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 544 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 571-572 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 572 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 535 (Lipnis) (July 10, 2013).


� Staff Ex. No. 1 at 13 (Direct Testimony of Roger Sarver) (July 1, 2013).


� Staff Ex. No. 1 at 13 (Direct Testimony of Roger Sarver) (July 1, 2013).


� OCC Ex. No. 12 at 31 (Direct Testimony of Greg Slone) (July 1, 2013).


� In the Matter of the Investigation Into the Gas Purchasing Practices of Columbia Gas of Ohio, Inc., Case No. 83-135-GA-COI, and In the Matter of the Regulation of the Purchased Gas Adjustment Clause Contained Within the Rate Schedules of Columbia Gas of Ohio, Inc. and Related Matters, Case No. 84-6-GA-GCR, Opinion and Order (October 8, 1985) (“Columbia COI Case”).


� Columbia COI Case at 2.


� Columbia COI Case at 2.


� Columbia COI Case at 7.


� Columbia COI Case 11 (Emphasis added).


� Columbia COI Case at 12.  (Emphasis added).


� Columbia COI Case at 13.


� Tr. Vol. I at 121 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 121 (Whalen) (July 8, 2013).


� Columbia COI Case at 14.


� Columbia COI Case at 15.


� Staff Ex. No. 2 at 13 (Direct Testimony of Roger Sarver) (July 1, 2013). 


� Tr. Vol. I at 32 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 32, 34 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 146 (Whalen) (July 8, 2013).


� Tr. Vol. I at 37 (Whalen) (July 8, 2013)


� Tr. Vol. I at 35 (Whalen) (July 8, 2013)


� Tr. Vol. I at 37 (Whalen) (July 8, 2013). 


� Utilities Ex. No. 7 at 2 (Direct Testimony of Thomas Smith) (July 17, 2013).


� Tr. Vol. I at 33 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 33, 35 (Whalen) (July 8, 2013).


� Tr. Vol. I at 51 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 51 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 52 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 59 (Whalen) (July8, 2013).


� Tr. Vol. I at 76 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 87 (Whalen) (July 8, 2013).


� Tr. Vol. I at 87 (Whalen) (July 8, 2013).


� Tr. Vol. I at 133-136 (Whalen) (July 8, 2013).


� Tr. Vol. I at 133-136 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 96 (Whalen) (July 8, 2013).


� Tr. Vol. I at 92-96 (Whalen) (July 8, 2013). 


� Commission Ordered Ex. No. 1 at 7 (Staff Report) (February 28, 2013).


� Tr. Vol. I at 97-98 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 98-99 (Whalen) (July 8, 2013).


� Tr. Vol. I at 98-99 (Whalen) (July 8, 2013).


� Tr. Vol. I at 114 (Whalen) (July 8, 2013). 


� Tr. Vol. I at 114 (Whalen) (July 8, 2013).  


� Tr. Vol. I at 120-121 (Whalen) (July 8, 2013).  


� Tr. Vol. I at 118 (Whalen) (July 8, 2013).  


� Tr. Vol. I at 119 (Whalen) (July 8, 2013).  


� Tr. Vol. I at 121 (Whalen) (July 8, 2013).  


� Tr. Vol. I at 121 (Whalen) (July 8, 2013) (Emphasis added).  


� Tr. Vol. I at 129-130 (Whalen) (July 8, 2013) (Emphasis added).  


�  Tr. Vol. IV at 850-851 (Smith) (July 22, 2013).


� Tr. Vol. IV at 838-839 (Smith (July 22, 2013).


� Tr. Vol. IV at 839 (Smith) (July 22, 2013).


� Tr. Vol. IV at 842 (Smith) (July 22, 2013).


� Tr. Vol. IV at 843 (Smith) (July 22, 2013).


� Tr. Vol. IV at 844 (Smith) (July 22, 2013).


� Tr. Vol. IV at 846 (Smith) (July 22, 2013).


� Tr. Vol. IV at 894-896 (Smith) (July 22, 2013).


� Tr. Vol. IV at 847 (Smith) (July 22, 2013).


� Tr. Vol. IV at 848-849 (Smith) (July 22, 2013).


� Tr. Vol. IV at 839-840 (Smith) (July 22, 2013).


� Tr. Vol. IV at 850-851 (Smith) (July 22, 2013).


� Tr. Vol. IV at 850-851 (Smith) (July 22, 2013).


� Tr. Vol. IV at 854 (Smith) (July 22, 2013).


� Tr. Vol. IV at 855 (Smith) (July 22, 2013).


� Tr. Vol. IV at 859 (Smith) (July 22, 2013) (Emphasis added).


� Tr. Vol. IV at 863 (Smith) (July 22, 2013).


� Tr. Vol. IV 863 (Smith) (July 22, 2013).


� Tr. Vol. IV 863 (Smith) (July 22, 2013).


� Tr. Vol. IV at 863-864 (Smith) (July 22, 2013).


� Tr. Vol. III at 530-531 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 534 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 526-527 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 521 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 523 (Lipnis) (July 10, 2013).


� Tr. Vol. IV at 22 (Smith) (July 22, 2013).


� Tr. Vol. III at 565 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 565 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 557 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 555 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 556 (Lipnis) (July 10, 2013).


� Tr. Vol. IV at 557 (Lipnis) (July 10, 2013).


� Tr. Vol. III at 522 (Lipnis) (July 10, 2013).


� In the alternative to Mr. Slone’s re-pricing recommendation, OCC supports the Staff re-pricing recommendation of $255,909 for Northeast and $251,081 for Orwell.  
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