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_____________________________________________________________

I.
INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of residential telephone customers,
 submits this Memorandum Contra the application for rehearing filed by AT&T Ohio in these proceedings on June 13, 2008 (“Application”).
  In the Application, AT&T Ohio asserts that the Public Utilities Commission of Ohio (“Commission” or “PUCO”) erred by not allowing AT&T Ohio to apply the disconnection procedures in former Ohio Adm. Code 4901:1-5-17(A) and (C),
 rather than the procedure established in the limited waiver to Rule 10(B) set forth in the PUCO’s May 14, 2008 Entry (“May 14 Entry”) in these proceedings.  In the alternative to rehearing, AT&T Ohio asks the PUCO for additional time – until July 1, 2009 – to implement the limited waiver.
  The Application would affect AT&T Ohio’s residential customers by making unavailable to them the protection deemed necessary by the PUCO.
In the May 14 Entry, the Commission denied separate requests for a waiver of Rule 10(B) by the Ohio Telecom Association (“OTA”) – on behalf of OTA’s member companies – and four AT&T companies, including AT&T Ohio.
  Rule 10(B) prohibits disconnection of a customer’s basic service for nonpayment of past due charges if the customer pays at least the rate for stand-alone basic local exchange service plus taxes and surcharges.  OTA filed its waiver request on March 20, 2008.  The AT&T companies’ waiver request was included in their reply, filed on April 17, 2008, to OCC’s memorandum contra OTA’s waiver request.  
In the May 14 Entry, the Commission denied OTA’s blanket waiver request as an inappropriate substitute for rulemaking,
 and denied both waiver requests because there was insufficient documentation to support the requests and because neither OTA nor the AT&T companies described how they would carry out the intent of the rule with the waivers.
  The Commission also granted to all local telephone companies a limited waiver of Rule 10(B) as it applies to residential and small business customers who have two or three access lines.
  Under the limited waiver, incumbent local exchange carriers (“ILECs”) must provide stand-alone basic local exchange service (“basic service”) to residential or small business customers who are delinquent in their payments but who make a payment sufficient to cover at least the ILEC’s tariffed rate for basic service.
  In addition, the Commission decided that it would not enforce Rule 10(B) until January 1, 2009, “[i]n order to give all affected telecommunications service providers sufficient time to prepare to implement the new Service Termination Rule….”
  OTA did not file an application for rehearing of the May 14 Entry.
In its Application, AT&T Ohio asserts that the limited waiver is unreasonable in a competitive environment,
 affects few customers,
 and would impose implementation costs that would create an unnecessary hardship on AT&T Ohio.
  OCC opposes AT&T Ohio’s Application, consistent with OCC’s opposition to the waiver requests.  AT&T Ohio has not raised any arguments that were not addressed in the May 14 Entry.  Further, AT&T Ohio would have the PUCO violate R.C. 4903.09 by considering information allegedly provided to PUCO staff on April 17, 2008, but which was not made part of the record in these proceedings.
  The PUCO should deny the Application, and should not allow AT&T Ohio additional time to implement either the limited waiver or Rule 10(B).
II.
STANDARD OF REVIEW
Applications for rehearing are governed by R.C. 4903.10.  The statute allows that, within 30 days after issuance of a PUCO order, “any party who has entered an appearance in person or by counsel in the proceeding may apply for rehearing in respect to any matters determined in the proceeding.”  R.C. 4903.10 also requires that an application for rehearing must be “in writing and shall set forth specifically the ground or grounds on which the applicant considers the order to be unreasonable or unlawful.”  In addition, Ohio Adm. Code 4901-1-35(A) states: “An application for rehearing must be accompanied by a memorandum in support, which shall be filed no later than the application for rehearing.”

In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefore is made to appear.”  The statute also provides: “If, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”  As shown herein, AT&T Ohio has not met the statutory standard for abrogating or modifying the May 14 Entry.  

III.
ARGUMENT
A.
The Commission Has Already Addressed in the May 14 Entry All the Arguments in AT&T Ohio’s Application for Rehearing.
The Application is AT&T Ohio’s third presentation of the same arguments regarding the company’s unwillingness to comply with either Rule 10(B) or the limited waiver or both.  In the Application, AT&T Ohio argues that the limited waiver is unreasonable in a competitive environment,
 affects few customers,
 and would impose implementation costs that would create an unnecessary hardship on AT&T Ohio.
  AT&T Ohio made these same arguments in its reply to OCC’s Memorandum Contra regarding OTA’s waiver request,
 arguments that the Commission considered and rejected in the May 14 Entry.
  Because the Commission has already addressed AT&T Ohio’s arguments in the May 14 Entry, the PUCO should deny AT&T Ohio rehearing.

AT&T Ohio also raised these same arguments in the waiver request the company filed on May 28, 2008 in response to the May 14 Entry.
  Thus, in considering that waiver request, the Commission will be able to address AT&T Ohio’s company-specific issues and need not revisit its decision in the May 14 Entry.  
In its Memorandum Contra to AT&T Ohio’s May 28 waiver request, OCC showed that AT&T Ohio did not provide a sufficient basis for granting a waiver.
  First, AT&T Ohio’s complaint that competitors do not have to comply with Rule 10(B) was voiced by OTA in the rulemaking, and the PUCO rejected the argument.
  
Second, AT&T Ohio also understates the impact of the rule on residential customers who have two or three access lines.  OCC has estimated that more than 160,000 residential access lines would be protected by the limited waiver,
 because any of them could face disconnection at some point during the life of the rule.  Even focusing on actual disconnections, based on AT&T Ohio’s estimate that as many as 1% are disconnected each month, the limited waiver would protect the customers of more than 1,600 residential access lines that are disconnected each month,
 or 19,200 annually.
 

Third, given the size of AT&T Ohio, the company’s estimated cost of implementation would not create an unreasonable hardship on AT&T Ohio.  AT&T Ohio claims that it will cost the company one to three million dollars to make the billing system changes necessary to comply with Rule 10(B) and/or the limited waiver.
  AT&T Ohio, however, has filed nothing in this proceeding that verifies this claim.

Even assuming that AT&T Ohio’s claim is true, three million dollars is not a significant amount for a company the size of AT&T Ohio to spend in order to comply with a Commission rule designed to protect the basic service of Ohio consumers.  AT&T Ohio is the largest telephone company in Ohio, and is a subsidiary of what its parent company calls “the largest communications holding company in the world, by revenue.”
  AT&T Ohio reported that it spent more than 109 million dollars on information management in 2007.
  Thus, three million dollars for compliance with the Commission’s rule – even if spent in a single year – would be only 2.74% of the company’s information management expenditure last year.  
For 2007, AT&T Ohio reported a net income of $198,068,119.
  Thus, a three million dollar expenditure to comply with the PUCO’s rule would amount to only 1.5% percent of AT&T Ohio’s net income for last year.  Given that AT&T Ohio had a healthy 11.07% return on equity in 2007,
 it is not unreasonable to require this expenditure to give AT&T Ohio’s customers the protection deemed necessary by the Commission.

The one issue that could be considered a “new” argument by AT&T Ohio concerns the requirement that a company seeking a waiver must “attempt to mitigate as best it can the circumstances of its waiver request to ensure the intent of the rule from which waiver is sought would nonetheless be carried out to the greatest possible extent.”
  Here, AT&T Ohio argues:
The purpose and intent of this dictate is unclear and is not supported by any known legal requirement.  It appears that the Commission is directing the companies to develop some sort of an alternate, band-aid solution that would effectuate an outcome that approaches, but does not fully produce, the outcome required by the Service Termination Rule.  Further, potential alternatives set forth by Staff in meetings with AT&T Ohio and with other companies, which may be related to this unclear dictate and which Staff presumes are easily effectuated, appear to overlook certain FCC requirements and could raise compliance issues relative to CFR §64.2401 Truth in Billing Requirements for Common Carriers and thus, would not present a viable solution.

AT&T Ohio does not explain how implementing the limited waiver would raise compliance issues with the Federal Communications Commission’s truth in billing rules.  Thus, AT&T Ohio has provided no support for that portion of its argument.
Further, AT&T Ohio is wrong regarding the legal basis for requiring telephone companies to show how they will carry out the intent of a rule for which they have received a waiver.  The legal basis is in R.C. 4903.231, which allows the Commission to “ascertain and prescribe reasonable standards of telephone service.  Such standards shall be minimum requirements for the furnishing of adequate telephone service.”  In that regard, “[t]he Commission has already determined that these standards are essential to providing Ohio consumers a minimal level of service, and, as a general matter, the Commission is not inclined to grant waiver requests that would have the effect of abrogating the essential minimum level of telephone service available to Ohio consumers.”
  Thus, in order to protect consumers, the Commission may require telephone companies – even those that have received waivers of a rule – to carry out the intent of the rule.

Even if the Commission has put forward a new requirement for waiver requests, there still remains the fact that there is nothing in the record to support AT&T Ohio’s waiver request.  And AT&T Ohio’s Application contains nothing new that would support the waiver request.  The Commission has already addressed, in the May 14 Entry, all the arguments that AT&T Ohio put forward in its Application.  The Commission should therefore deny AT&T Ohio’s Application.

B.
R.C. 4903.09 Prohibits the Commission from Basing Its Decision on Information That AT&T Ohio Allegedly Provided to PUCO Staff but Was Not Docketed in This Proceeding.
AT&T Ohio asserts that it was unreasonable for the Commission to conclude that AT&T Ohio failed to file documentation sufficient to support the waiver request.  AT&T Ohio states:
This conclusion is unreasonable based on the fact that AT&T Ohio conveyed a variety of supporting documentation to Staff during its meeting with them on April 17, 2008.  More specifically, AT&T Ohio provided information on the estimated number of customers impacted by the service termination rule change, the estimated cost to implement the rule change, and detailed information on AT&T’s process for instituting systems changes of this magnitude.

None of this alleged documentation, however, was docketed in this proceeding either before the May 14 Entry, or since.
R.C. 4903.09 requires that “[i]n all contested cases heard by the public utilities commission, a complete record of all of the proceedings shall be made … and the commission shall file, with the records of such cases, findings of fact and written opinions setting forth the reasons prompting the decisions arrived at, based upon said findings of fact.”  PUCO decisions must provide in sufficient detail the facts in the record upon which the Commission bases its decision and the reasoning followed in reaching the decision.

AT&T Ohio would have the Commission violate Ohio law.  Because the record contains none of the documentation that AT&T Ohio allegedly provided to PUCO staff before the May 14 Entry was issued, R.C. 4903.09 mandates that the Commission may not rely on the purported documentation in reaching its decision.  The Commission should not, and indeed must not, rely on extra-record documents in making a decision that affects thousands of Ohio consumers.
C.
AT&T Ohio Should Not Be Given Additional Time to Comply with the Limited Waiver or Rule 10(B).
As an alternative to a waiver of Rule 10(B), AT&T Ohio asked the Commission for additional time, until July 1, 2009, to implement Rule 10(B).
  The Commission has already delayed enforcement of Rule 10(B) until January 1, 2009 in order to give “all affected telecommunications providers sufficient time to prepare to implement” Rule 10(B).
  AT&T Ohio states that the additional time is necessary because “[t]he extensive work effort needed to implement the changes coupled with the fact that AT&T Ohio already has a full slate of system changes scheduled for the remainder of 2008 precludes completion by January 1, 2009.”
  
AT&T Ohio does not explain whether any of the “full slate of system changes scheduled for the remainder of 2008” have anything to do with compliance with Commission rules.  In any event, the Commission has already twice delayed implementation of Rule 10(B) in recognition of the need for carriers to make billing system changes to accommodate the rule.
  AT&T Ohio has not shown good cause for the Commission to grant the company a third delay.
AT&T Ohio seems determined to avoid complying with the Minimum Telephone Service Standards (“MTSS”), which the company vehemently advocated that the Commission should eliminate in the MTSS rulemaking.
  In November 2007, just four months after the Commission issued its entry on rehearing adopting the revised MTSS, AT&T Ohio filed a request for waiver seeking:
· A permanent waiver of or additional time to implement Ohio Adm. Code 4901:1-5-06(D), which allows customers “enrolling in or changing a regulated service not provided by contract” to change their service at least one time within thirty days of the postmark of the welcome letter without incurring any charge to make that change.
  

· A permanent waiver of, or an unspecified amount of additional time to implement, Ohio Adm. Code 4901:1-5-07(D)(2)(b), which prohibits telephone companies from applying additional late fees to “[a]ny previous late payment fees included in the amount due.”

· Additional time – until March 1, 2008 – to implement MTSS provisions concerning the welcome letter.

AT&T Ohio, the largest telephone company in the state, was the only company in Ohio that sought a waiver of or additional time to implement these rules.  
The Commission denied AT&T Ohio’s waiver requests and requests for additional time, except for implementation of Ohio Adm. Code 4901:1-5-07(D)(2)(b).  For implementation of that rule, the Commission gave AT&T Ohio until March 1, 2008 – an additional 60 days beyond the effective date for all the MTSS except Rule 10(B).  In granting the additional time, however, the Commission noted that “[w]ith this extension, AT&T Ohio will have had more than six months since our last entry on rehearing to implement the needed billing system changes.”

The May 14 Entry delayed enforcement of Rule 10(B) until January 1, 2009.  With that extension, AT&T Ohio would have more than seven months after the Entry – and almost 18 months after the rehearing entry in the MTSS rulemaking – to implement Rule 10(B).  AT&T Ohio’s request for another six months beyond the time granted in the May 14 Entry to implement Rule 10(B) is unreasonable, especially given the size of AT&T Ohio and the resources available to the company.  Allowing AT&T Ohio to avoid complying with Rule 10(B) for almost two years after the rule was finalized, and more than a year after the May 14 Entry, would abrogate the essential minimum level of telephone service available to Ohio consumers.
The Commission should deny AT&T Ohio’s request to delay giving consumers the protections afforded by Rule 10(B) until July 1, 2009.  Compliance with Commission rules should not be at the convenience of AT&T Ohio.  The Commission should require AT&T Ohio to do what every other telephone company in the state will do: implement Rule 10(B) by January 1, 2009.
IV.
CONCLUSION

As discussed herein, AT&T Ohio has not shown that any portion of the May 14 Entry is in any respect unjust or unwarranted, as required to justify rehearing under R.C. 4903.10.  AT&T Ohio’s Application raised no issues that were not addressed in the May 14 Entry.  Further, AT&T Ohio would have the Commission violate R.C. 4903.09 by considering documents that are not part of the record.  
The Commission should deny AT&T Ohio’s Application.  In addition, the Commission should not allow AT&T Ohio to avoid the obligations of Rule 10(B) until July 1, 2009, as AT&T Ohio has requested.  Protecting Ohio consumers through Rule 10(B) takes priority over the inconvenience to AT&T Ohio that may be caused by implementing Rule 10(B) by January 1, 2009, as provided in the May 14 Entry.
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� OCC has legislative authority to represent the residential utility consumers of Ohio pursuant to Chapter 4911 of the Ohio Revised Code.  


� OCC also filed an Application for Rehearing of the May 14 Entry, in which OCC asked the Commission to remedy several problems regarding the implementation and effect of the limited waiver. 


� Effective June 1, 2008, these rules were replaced by Ohio Adm. Code 4901:1-5-10(B) (“Rule 10(B)”).  See 05-1102, Entry (September 26, 2007) (“September 26 Entry”), clarified by Entry Nunc Pro Tunc (October 10, 2007).


� Application at 8.


� The other three AT&T companies were AT&T Long Distance, AT&T Communications of Ohio, Inc. and TCG Ohio, which do not join in AT&T Ohio’s Application.


� May 14 Entry at 9.  


� Id. at 10-11.


� Id. at 11.  Because the Entry was not clear concerning the nature and scope of the limited waiver, OCC filed an application for rehearing of the Entry on June 13, 2008.


� Id.


� Id. at 12


� Application at 2-4.


� Id. at 4.


� Id. at 4-5.


� Id. at 3.


� Id. at 2-4.


� Id. at 4.


� Id. at 4-5.


� See AT&T’s Reply (April 17, 2008) at 2, 3, 4-7.


� See May 14 Entry at 9-10.


� See 05-1102, Entry on Rehearing (July 11, 2007) (“05-1102 Rehearing Entry”) at 7. 


� See AT&T Ohio’s Request for Waiver (May 28, 2008) at 3-7.


� OCC Memorandum Contra (June 16, 2008). 


� See 05-1102 Rehearing Entry at 7.


� Source: 2007 Annual Report of the Ohio Bell Telephone Company (“2007 AT&T Ohio Annual Report”) at 50-8 (Schedule 28) (the Ohio Bell Telephone Company does business as AT&T Ohio).  AT&T Ohio reported 1,641,229 residential access lines.  Although AT&T Ohio did not identify the number of residential customers who have two or three access lines, assuming that only 10% of AT&T Ohio’s residential access lines belong to such customers would mean that 164,123 access lines would be affected by the waiver.  1,641,229 x 0.1 = 164,123.


� 164,123 x 0.01 = 1,641.


� OCC’s estimate applies only to residential access lines.  The limited waiver also protects small business customers that have two or three access lines.  


� Application at 4.  


� AT&T Ohio did not provide any documentation to support its assertion in either its April 17 reply or in the Application.  As discussed herein, the information that AT&T Ohio allegedly gave to PUCO staff (id. at 3-4) was never included in the record of this proceeding, and thus the Commission cannot rely upon that information in considering a waiver request or the Application.


� http://www.att.com/gen/investor-relations?pid=5711 (accessed June 6, 2008).


� 2007 AT&T Ohio Annual Report at 20 (Schedule 5).


� Id. at 21 (Schedule 5).


� See OCC Memorandum Contra (April 7, 2008) at Attachment.


� May 14 Entry at 10.  See Application at 5.


� Application at 5.


� 98-1466 Order at 58.


� Application at 3.  See also id. at 4 (where AT&T Ohio mentioned alleged documentation provided to the PUCO staff regarding the number of customers affected by the limited waiver and alleged discussions with PUCO staff regarding cost of compliance); 5 (where AT&T Ohio mentioned alleged discussions with PUCO staff regarding billing system changes).


� See Tongren v. Pub. Util. Comm. (1999), 85 Ohio St.3d 87.


� Application at 8.


� May 14 Entry at 12.


� Application at 8.


� See September 26 Entry at 1; May 14 Entry at 12.


� 05-1102, AT&T Comments (September 8, 2006) at 33-34; id., AT&T Reply Comments (September 22, 2006) at 23; id., AT&T Application for Rehearing (March 9, 2007) at 29-30.


� Id., AT&T Ohio's Request for a Waiver of, and Additional Time to Implement, Certain Minimum Telephone Service Standards (November 2, 2007) at 2-5.  


� Id. at 3-4.


� Id. at 4-5.


� Id., Entry (December 5, 2007) at 4.
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