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UNITED STATES OF AMERICA

BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION
	Application for Authorization of Disposition of Jurisdictional Assets Under Section 203 of  The Federal Power Act
	:

:
:
	Docket No.
EC08-78-000


PROTEST
SUBMITTED ON BEHALF OF
THE PUBLIC UTILITIES COMMISSION OF OHIO 
I. INTRODUCTION AND BACKGROUND

On April 23, 2008, pursuant to section 203 of the Federal Power Act and Part 33 of the Federal Energy Regulatory Commission’s (FERC) Regulations, Cinergy Corp. (Cinergy), Duke Energy Ohio, Inc (DEO)., Cinergy Power Investments, Inc. (CPI), and Generating Facility LLCs requested that the FERC approve a transaction in which DEO and CPI will be converted into LLCs and after a series of steps DEO’s generation facili​ties and appurtenant interconnection facilities will be owned by 22 as-yet unformed enti​ties.  The application in this case conflicts with Ohio law.
II. SUMMARY OF THE OHIO COMMISSION’S COMMENTS

This application is tightly bound to complex and novel legal determinations that must be made under a new state law Amended Ohio Senate Bill 221.  Approval of the application by FERC would impede the activities of the Ohio Commission in fulfilling its mandate under the new law.
III. DISCUSSION

On April 23, 2008, Cinergy, DEO, CPI and various Generating Facility LLCs, that have yet to be formed, filed an application with the FERC to authorize the relocation of generation assets from DEO to these various unformed affiliates owned by parent com​pany Duke Energy Corp.  This has been presented to the FERC as a very simple and uncontroversial matter.  This is not the case.  In fact, the potential transfer creates signifi​cant problems and issues at the state level.

Currently DEO is not permitted to transfer its generating facilities.  The Ohio Com​mission has required DEO to maintain ownership of its generating facilities to sup​port its current plan for provisioning retail electric service to retail customers. In re Cincinnati Gas & Electric Company, Case No. 03-93-EL-ATA (Order on Remand at 39-40) (October 24, 2007).  The Ohio Commission found that, in order for DEO to provide stable prices under the retail plan, it”. . . was imperative that DEO retain its generating assets.”  This plan ends on December 31, 2008.  The problem with a potential transfer of these assets does not end at that point however.  The Ohio General Assembly has recently enacted substantial changes to our local regulatory law.  This statute will become effective July 30, 2008, before the end of the existing plan.  The new law would bar a transfer of generating assets, specifically:
· No electric distribution utility shall sell or transfer any gener​ating asset it wholly or partly owns at any time without obtaining prior commission approval.

· No approval has been obtained by DEO (nor could it have been; the law is not yet effective).

The Ohio Commission welcomes the assurance that Duke has offered in its amend​ment to the application filed on May 6, 2008, that it will make filings under the new state law when that law becomes available.
  While this assurance is helpful, it does not resolve the problem.  The new state law contemplates several methods by which the future retail rates of DEO in Ohio could be determined.  DEO has committed, as it must, to make a filing with the Ohio Commission under the new law to allow the Ohio Com​mission to make the needed decisions to establish this future retail rate under a standard service offer.  How or whether generating plants should be transferred is something that can only be determined after a final decision has been made about the future provisioning of that retail rate.  If the FERC were to authorize the transfer of these assets before the end of this process, it would greatly complicate the efforts of the Ohio Commission to fulfill its duties under the new state statute.  The Ohio Commission can only consider the question of the ownership of the plants after having concluded the effort to define the 
provisioning of retail rates in the future under that statute because the ownership (or lack of ownership) of generating plants is a significant factor in the mechanism that the new state statute creates to establish those rates.

The state of the law in Ohio, as described above, makes Cinergy’s representation difficult to understand.  Cinergy states:

There also will be no impact on state jurisdiction.  The only entity involved in this Transaction that is subject to state regulation is DEO, which is subject to Ohio’s retail rate​making jurisdiction.  We note as well that recently enacted Ohio legislation, which may shortly be signed into law, pro​vides in part that “[n]o electric distribution utility shall sell or transfer any generating asset it wholly or partly owns at any time without obtaining prior [Ohio Commission] approval.26”  (Footnote 26: See Amended Substitute Senate Bill No. 221, 127th Ohio General Assembly, Regular Session 2007-2008, Section 4928.17(E)).  Transfer of the Facilities from DEO therefore will have no impact on the PUCO’s jurisdiction.  (Application for Authorization of Disposition of Jurisdic​tional Assets Under Section 203 of the Federal Power Act, p. 15 emphasis added).

This is not an accurate characterization of the state of the law in Ohio.  DEO can​not transfer these assets unless and until it obtains authorization from the Ohio Commis​sion.  Such an authorization could not be obtained until the end of the very complicated process of implementing the new Ohio law has been completed.

Therefore, the Public Utilities Commission of Ohio urges the FERC to suspend approval of this application pending action by the Ohio Commission. 
IV. 
CONCLUSION 


The Ohio Commission thanks FERC for the opportunity to respond to its invita​tion for comments.  
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Dated at Columbus, Ohio this May 9, 2008.
� 		Amendment to Application and Request for Extended Notice Period for Comments, Filed May 6, 2008 by Duke Energy Corp.





