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MEMORANDUM OF THE JOINT APPLICANTS IN OPPOSITION TO

MOTION FOR INTERVENTION OF 

ARMSTRONG TELECOMMUNICATIONS, INC.

I. INTRODUCTION

On June 18, 2010, Nova Telephone Company (“Nova”) and VNC Enterprises, LLC (“VNC”) (collectively, the “Joint Applicants”) filed an application seeking approval for the transfer of control of Nova (the “Application”).


On June 25, 2010, Armstrong Telecommunications, Inc. (“Armstrong”) filed a Motion for Intervention (the “Motion”).  The Commission should deny the Motion because Armstrong has not met the standards for intervention set forth in the Ohio Revised Code or the Ohio Administrative Code.
II. STANDARDS FOR INTERVENTION

Rev. Code § 4903.221 allows intervention in a Commission proceeding by a person who may be adversely affected by such proceeding.  Rev. Code § 4903.221(B) requires the Commission to consider (a) the nature and extent of the prospective intervenor’s interest, (b) the legal position advanced by the prospective intervenor and its probable relation to the merits of the case, (c) whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings, and (d) whether the prospective intervenor will significantly contribute to full development and equitable resolution of the factual issues.  Ohio Adm.Code 4901-1-11(B)(5) also allows the Commission to consider the extent to which the prospective intervenor’s interest is represented by existing parties.  Armstrong has failed to meet the standards for intervention.

III. ARMSTRONG FAILS TO STATE GROUNDS FOR INTERVENTION


Armstrong’s Motion should be denied because Armstrong a) will not be affected in any way, much less adversely, by the transfer of control of Nova, b) has no substantial interest that requires protection in this proceeding, c) has not advanced any position relevant to the merits of this case, and d) has not demonstrated that it would contribute in any manner to the full development and equitable resolution of factual issues.  Further, Armstrong’s intervention will certainly delay proceedings because Armstrong clearly acknowledges in its Motion that its interests lie primarily with a PUCO case that has been decided and which is now closed.  Therefore, Armstrong’s intervention would cause unnecessary delay as it attempts to rehash arguments raised and determinations made in an unrelated case.


Armstrong does not have a “real and substantial interest” in this proceeding as it asserts.
  Armstrong’s only interests appear to be a) associated with the results of PUCO Case No. 09-1899-TP-UNC, in which the Commission granted Nova a two-year extension of its rural exemption (the “Rural Exemption Proceeding”),
 and b) as an unauthorized representative of its customers in Nova’s service territory.
 


Armstrong devotes much of its Motion to a discussion of the Rural Exemption Proceeding.   Armstrong failed to file an Application for Rehearing in the Rural Exemption Proceeding, and that proceeding is now closed.
  The Rural Exemption Proceeding has no relevance to the instant proceeding.  Armstrong compares statements made by Nova in the Rural Exemption Proceeding with the statements made by the Joint Applicants in the Application.  Armstrong’s arguments relative to the Rural Exemption Proceeding are misdirected and have no relevance to the Commission’s determination of whether the proposed transfer of control will promote the public convenience and result in the continued provision of adequate service for a reasonable rate, rental, toll or charge.
   Armstrong’s interests are not affected by the proposed transfer of control.


Armstrong’s legal position, which must be considered in determining whether intervention should be permitted, is that its “efforts to interconnect with Nova may be substantially affected if Nova is no longer the same company it claimed itself to be in the Rural Exemption Application.”
  Armstrong further asserts that “[i]f Nova were to be acquired by VNC, the financial structure of Nova may be drastically different than the financial structure of the company that argued for a rural exemption.”
  Armstrong’s efforts to interconnect with Nova are not affected in any way by this proceeding; they were affected by the Rural Exemption Proceeding, the outcome of which was based upon Nova’s financial health and competitive situation, 
 both of which remain the same today as they were at the time Nova filed its application and petition in the Rural Exemption Proceeding.  If Armstrong’s position is that Nova might be better positioned for interconnection with competitors after the transfer of control, Armstrong has no reason to intervene in this proceeding.  In any case, Armstrong’s assertion that “it may be found that after the acquisition by VNC, Nova will no longer qualify for a rural exemption” is legally flawed.  The Commission can only terminate Nova’s rural exemption in accordance with the criteria set forth in 47 USC §251(f)(1), which are not the criteria by which the Commission must decide this case.  


Most curious about Armstrong’s Motion is its claims that it has “several customers in the Nova service territory . . . [that] may be affected by a new company taking over services provided by Nova.”
  Armstrong goes so far as to assert that it has a “substantial interest in ensuring that customers will be sufficiently served and to ensure Nova’s continuing viability if, and when Nova is acquired by VNC.”
  Armstrong fails to provide any support for its purported representation of its customers in this proceeding and the Commission cannot allow such representation through the granting of intervention for that purpose.  In fact, it is the Commission that will ultimately decide whether the transfer of control is in the public interest.


Armstrong’s primary interests, by its own acknowledgement, are focused on its desire to interconnect with Nova.  Armstrong’s interests do not justify intervention in this proceeding.  Such intervention, if granted, would divert attention from the appropriate determination of whether the transfer of control is in the public interest, to renewal of arguments about the status of Nova’s rural exemption.  Such arguments have no place in this proceeding and would surely result in unnecessary delays.  Armstrong has nothing to contribute to the resolution of any factual issues in this proceeding.
IV. CONCLUSION

For the reasons set forth above, the Commission should deny Armstrong’s Motion.  Armstrong has not met the criteria for intervention set forth in R.C. §4903.221 or Ohio Adm.Code 4901-1-11(B). 
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