
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO
	In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to R.C. § 4928.143 in the Form of an Electric Security Plan.
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	Case No. 12-1230-EL-SSO




INTERLOCUTORY APPEAL 

BY

ENVIRONMENTAL LAW AND POLICY CENTER

NATURAL RESOURCES DEFENSE COUNCIL

NORTHEAST OHIO PUBLIC ENERGY COUNCIL

NORTHWEST OHIO AGGREGATION COALITION

OFFICE OF THE OHIO CONSUMERS’ COUNSEL

SIERRA CLUB

The Environmental Law and Policy Center, Natural Resources Defense Council, Northeast Ohio Public Energy Council, Northwest Ohio Aggregation Council, Office of the Ohio Consumers’ Counsel, and Sierra Club (collectively, the “Consumer Advocates” or “Appellants”), hereby submit this Interlocutory Appeal
 to the Public Utilities Commission of Ohio (“PUCO” or “the Commission”) and respectfully request the Commission to reverse the Attorney Examiner Entry issued April 19, 2012 in the above-referenced proceeding.  That ruling is a departure from Ohio law and can be interpreted to impose limits on the ability of the Consumer Advocates to advocate for FirstEnergy customers in this case before the PUCO.  The Attorney Examiners April 19, 2012 Entry established an unreasonable procedural schedule that departs from R.C. 4928.143 XXX and puts the Consumer Advocates at a distinct disadvantage preparing testimony and for a hearing within 21 days and 38 days, respectively, from the date the Companies filed the Application without ample discovery.  

Modification of the procedural schedule will prevent severe prejudice to Appellants that will result from denial of due process rights in this proceeding where issues involving fundamental rate making issues will be addressed.  

The reasons for this Interlocutory Appeal are explained in the attached Memorandum in Support.

Respectfully submitted,

/s/ Robert Kelter______________________

Robert Kelter

Environmental Law & Policy Center

35 East Wacker Drive, Suite 1600

Chicago, IL 60601

Phone: 312-795-3734

Fax: 312-795-3730

rkelter@elpc.org
Environmental Law and Policy Center

/s/ Christopher J. Allwein_______________

Christopher J. Allwein 

Williams Allwein & Moser, L.L.C.

1373 Grandview Ave., Suite 212

Columbus, Ohio 43212

Phone: 614-429-3092

Fax: 614-670-8896

callwein@wamenergylaw.co






Natural Resources Defense Council, and







Sierra Club

/s/ Glenn S. Krassen___________________

Glenn S. Krassen
Bricker & Eckler LLP

1001 Lakeside Avenue

Cleveland, OH 44114

Telephone: (216) 523-5405

Facsimile: (216) 523-7071

gkrassen@bricker.com
Matthew W. Warnock

Bricker & Eckler LLP

100 South Third Street

Columbus, Ohio 43215

Telephone: (614) 227-2300

Facsimile: (614) 227-2390

mwarnock@bricker.com
Attorneys for the Northeast Ohio Public

Energy Council

/s/ Leslie A. Kovacik__________________

Leslie A. Kovacik

City of Toledo

420 Madison Ave., Suite 100

Toledo, Ohio 43604-1219

leslie.kovacik@toledo.oh.gov 

Counsel on behalf of the Northwest Ohio Aggregation Coalition

/s/ Thomas R. Hays___________________

Thomas R. Hays

John Borell

Lucas County Prosecutors Office

700 Adams Street Suite 251

Toledo, Ohio 43604

trhayslaw@gmail.com
jaborell@co.lucas.oh.us
Counsel on behalf of the Northwest Ohio Aggregation Coalition


BRUCE J. WESTON



/s/ Larry S. Sauer____________________


Larry S. Sauer, Counsel of Record


Terry L. Etter


Melissa Yost


Assistant Consumers’ Counsel







Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800

Columbus, OH 43215-3485

614-466-1312 (Telephone-Sauer)

614-466-7964 (Telephone-Etter)

614-466-1291 (Telephone-Yost)

sauer@occ.state.oh.us
etter@occ.state.oh.us


   

            yost@occ.state.oh.us
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REQUEST FOR CERTIFICATION

AND

APPLICATION FOR REVIEW

AND

MEMORANDUM IN SUPPORT

I.
REQUEST FOR CERTIFICATION AND APPLICATION FOR REVIEW

Ohio Adm. Code 4901-1-15(B) states:

Except as provided in paragraph (A) of this rule, no party may take an interlocutory appeal from any ruling issued under rule 4901-1-14 of the Administrative Code or any oral ruling issued during a public hearing or prehearing conference unless the appeal is certified to the commission by the legal director, deputy legal director, attorney examiner, or presiding hearing officer. The legal director, deputy legal director, attorney examiner, or presiding hearing officer shall not certify such an appeal unless [1] he or she finds that: the appeal presents a new or novel question of interpretation, law, or policy, or [2] is taken from a ruling which represents a departure from past precedent and an immediate determination by the commission is needed to prevent the likelihood of undue prejudice or expense to one or more of the parties, should the commission ultimately reverse the ruling in question.

The Consumer Advocates Appeal meets both criteria for certification. 

II.
THIS INTERLOCUTORY APPEAL SHOULD BE CERTIFIED FOR THE COMMISSION TO CONSIDER MODIFYING THE CURRENT PROCEDURAL SCHEDULE.

On April 13, 2012, FirstEnergy filed an application (“Application”) pursuant to Section 4928.141, Revised Code, to provide for a standard service offer (SSO) commencing as early as May 2, 2012, but no later than June 20, 2012, and ending May 31, 2016.  The application is for an electric security plan (ESP), filed pursuant to R.C. 4928.143.  The Application included a Stipulation and Recommendation (“Stipulation”) agreed to by various parties regarding the terms of the proposed ESP (ESP 3). 

Six days later, the Attorney Examiner issued an Entry establishing a procedural schedule.  In the April 19, 2012 Entry the Attorney Examiner issued an Entry that established the procedural schedule for this case.  The Entry states:

The attorney examiner finds that the following procedural

schedule is practicable and should be established for this

proceeding:

(a) Supplemental testimony on behalf of

FirstEnergy and other signatory parties

should be filed by April 23,2012.

(b) Pursuant to Rule 4901:1-35-05, Ohio

Administrative Code (O.A.C), a technical

conference regarding the application should

be held on April 26, 2012, at 10:00 a.m., at

the offices of the Commission, 180 E. Broad

Street, 11th Floor, Hearing Room 11-B,

Columbus, Ohio.

(c) Pursuant to Rule 4901:l-35-06(B), O.A.C,

motions to intervene in this proceeding

should be filed by April 30,2012.

(d) Testimony on behalf of non-signatory

parties should be filed by May 4,2012.

(e) The evidentiary hearing shall commence on

May 21, 2012, at 10:00 a.m., at the offices of

12-1230-EL-SSO -3-the Commission, 180 E. Broad Street, 11th

Floor, Hearing Room 11-C, Columbus, Ohio.
  

The Commission’s Entry violates Ohio law and Commission rules.


Ohio law establishes the period of time for the Commission to review an ESP filing.  R.C. 4928.143 (C)(1) states:

The burden of proof in the proceeding shall be on the electric distribution utility. The commission shall issue an order under this division for an initial application under this section not later than one hundred fifty days after the application’s filing date and, for any subsequent application by the utility under this section, not later than two hundred seventy-five days after the application’s filing date.  * * *. (Emphasis Added).
The law provides for a two hundred seventy-five day period of time for the review of FirstEnergy’s ESP 3 plan.  The Attorney Examiner entry falls far short of the period of time allotted under the statute and Commission precedent. 

The Commission will review an Attorney Examiner’s ruling if the Attorney Examiner (or other PUCO personnel) certifies the Appeal.  As shown above, the standard applicable to certifying an appeal is that “the appeal … is taken from a ruling which represents a new or novel question of interpretation, law, or policy […] and an immediate determination by the commission is needed to prevent the likelihood of undue prejudice … to one or more of the parties, should the commission ultimately reverse the ruling in question.”

A. The Ruling Represents a New or Novel Question of Interpretation, Law or Policy.

The ruling establishes a new or novel approach to the law regardind ESPs. In this regard, the 275-day schedule in the law for electric security plans has been dramatically reduced.  This new and novel approach to the time line of an ESP will not allow for the processing of the case in a way that will provide the contemplate opportunity for all parties to advocate their positions to the PUCO for informed PUCO decision-making.

B.
An Immediate Determination is Needed to Prevent Undue Prejudice.

This Appeal should be certified to the Commission.  First, an “immediate determination” by the Commission is needed to prevent undue prejudice to the Parties listed below and FirstEnergy’s customers, including residential customers.  The undue prejudice will result from the denial of adequate discovery under the current time line, which will not be rectifiable if the Commission later determines when it resolves this case that the procedural schedule provided too little preparation time.


In support of the need for an immediate determination, it should be recognized that Ohio law and rule provide for parties to have adequate case preparation in advance of opportunities to advocate to the Commission.  R.C. 4903.082 states that “[a]ll parties and intervenors shall be granted ample rights of discovery.”  Additionally, R.C. 4903.082 directs the Commission to ensure that parties are allowed “full and reasonable discovery” under its rules.

The Entry, in establishing a deadline for filing of testimony of non-signatory parties by May 4, 2012 with a hearing deadline of May 21, 2012, does not provide the non-signatory parties with the “ample rights of discovery” or the “full and reasonable discovery” as required by a law.  Indeed, the Supreme Court of Ohio reversed a decision of the PUCO where OCC’s motion to compel answers to discovery was denied.
.  Therefore, the undersigned Parties and the FirstEnergy customers they represent, including residential consumers, will be unduly prejudiced by being unable to adequately use discovery for the filing of comments.

In addition, the Commission has adopted Ohio Adm. Code 4901-1-16(A) that provides:

The purpose of rules 4901-1-16 to 4901-1-24 of the Administrative Code is to encourage the prompt and expeditious use of prehearing discovery in order to facilitate thorough and adequate preparation for participation in commission proceedings.

This rule, with its focus on thorough preparation, directly supports this request for certification.  

The modification to the procedural schedule proposed by Consumer Advocates will prevent the likelihood (or the virtual certainty) of undue prejudice that would result from the current procedural schedule.  Therefore, the Consumer Advocates respectfully requests that the Appeal be certified to the full Commission for review.

III
RECOMMENDATION AND Conclusion


The Commission should modify the procedural schedule to set a time line for this case that allows for at least three months of discovery before a deadline for non-signatory parties to file testimony and prepare for a hearing.  For all the reasons stated above, the Commission should grant the Interlocutory Appeal.

Repectfully submitted,

/s/ Robert Kelter______________________

Robert Kelter

Environmental Law & Policy Center

35 East Wacker Drive, Suite 1600

Chicago, IL 60601

Phone: 312-795-3734

Fax: 312-795-3730

rkelter@elpc.org
Environmental Law and Policy Center

/s/ Christopher J. Allwein_______________

Christopher J. Allwein 

Williams Allwein & Moser, L.L.C.

1373 Grandview Ave., Suite 212

Columbus, Ohio 43212

Phone: 614-429-3092

Fax: 614-670-8896

callwein@wamenergylaw.co






Natural Resources Defense Council, and







Sierra Club

/s/ Glenn S. Krassen___________________

Glenn S. Krassen
Bricker & Eckler LLP

1001 Lakeside Avenue

Cleveland, OH 44114

Telephone: (216) 523-5405

Facsimile: (216) 523-7071

gkrassen@bricker.com
Matthew W. Warnock

Bricker & Eckler LLP

100 South Third Street

Columbus, Ohio 43215

Telephone: (614) 227-2300

Facsimile: (614) 227-2390

mwarnock@bricker.com
Attorneys for the Northeast Ohio Public

Energy Council

/s/ Leslie A. Kovacik__________________

Leslie A. Kovacik

City of Toledo

420 Madison Ave., Suite 100

Toledo, Ohio 43604-1219

leslie.kovacik@toledo.oh.gov 

Counsel on behalf of the Northwest Ohio Aggregation Coalition

/s/ Thomas R. Hays___________________

Thomas R. Hays

John Borell

Lucas County Prosecutors Office

700 Adams Street Suite 251

Toledo, Ohio 43604

trhayslaw@gmail.com
jaborell@co.lucas.oh.us
Counsel on behalf of the Northwest Ohio Aggregation Coalition


/s/ Larry S. Sauer____________________


Larry S. Sauer, Counsel of Record


Terry L. Etter


Melissa Yost


Assistant Consumers’ Counsel







Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800

Columbus, OH 43215-3485

614-466-1312 (Telephone-Sauer)

614-466-7964 (Telephone-Etter)

614-466-1291 (Telephone-Yost)

sauer@occ.state.oh.us
etter@occ.state.oh.us


   

            yost@occ.state.oh.us
CERTIFICATE OF SERVICE


I hereby certify that a copy of the foregoing Application was served upon the persons listed below, electronically, this 24th  day of April 2012.

/s/ Larry S. Sauer______________

Larry S. Sauer

Assistant Consumers’ Counsel

SERVICE LIST

	Thomas.mcnamee@puc.state.oh.us
burkj@firstenergycorp.com
haydenm@firstenergycorp.com
korkosza@firstenergycorp.com
elmiller@firstenergycorp.com
cmooney2@columbus.rr.com
jmclark@vectren.com
Asim.haque@icemiller.com
jlang@calfee.com
lmcbride@calfee.com
vparisi@igsenergy.com
mswhite@igsenergy.com
mhpetricoff@vssp.com
Randall.Griffin@DPLINC.com
Judi.sobecki@dplinc.com

	dboehm@BKLlawfirm.com
mkurtz@BKLlawfirm.com
jkyler@BKLlawfirm.com
lmcalister@bricker.com
tsiwo@bricker.com
rkelter@elpc.org
callwein@wamenergylaw.com
gkrassen@bricker.com
mwarnock@bricker.com
leslie.kovacik@toledo.oh.gov 

trhayslaw@gmail.com
jaborell@co.lucas.oh.us
mdortch@kravitzllc.com
amy.spiller@duke-energy.com



� The appeal is filed pursuant to Ohio Adm. Code 4901-1-15.


� Entry at 2-3.





� Ohio Adm. Code 4901-1-15(B).


� Ohio Consumers’ Counsel v. Pub. Util. Comm. (2006), 111 Ohio St.3d 300, 2005-Ohio-5789, 856 N.E.2d 213, at ¶86.






