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[bookmark: _Toc360101231][bookmark: _Toc360114995][bookmark: _Toc360169272][bookmark: _Toc360173190][bookmark: _Toc360179975][bookmark: _Toc360192689][bookmark: _Toc360193160]Duke’s opportunistic application to raise its compensation for generation-related capacity service should not be approved
In this Application, Duke Energy Ohio, Inc. (“Duke”) asks the Public Utilities Commission of Ohio (“Commission”) to invent and apply a cost-based ratemaking methodology to increase its compensation for “wholesale” generation-related capacity services (“Capacity Service”).  If authorized, Duke would defer and collect $257 million annually through nonbypassable charges.[footnoteRef:1]  To support its claim, Duke points to its status as a Fixed Resource Requirement (“FRR”) Entity under PJM Interconnection, LLC’s (“PJM”) Reliability Assurance Agreement (“RAA”).[footnoteRef:2]  Relying on the Commission’s decisions in the Columbus Southern Power Company and Ohio Power Company (“AEP-Ohio”) Capacity Case (“AEP-Ohio Capacity Case”)[footnoteRef:3] and 2011 Electric Security Plan Case (“AEP-Ohio ESP II Case”)[footnoteRef:4] Duke claims that the Commission “has an obligation to ensure that an FRR entity receives just and reasonable compensation for the services it renders” and has “adopted a methodology, in reliance upon traditional rate-making principles, to establish a just and reasonable cost for the provision of capacity by an FRR entity.”[footnoteRef:5] [1:  Application of Duke Energy Ohio, Inc. (Aug. 29, 2012) (“Application” or “Duke Ex. 1” as appropriate).]  [2:  The RAA is an agreement among load serving entities (“LSE”) in the PJM region that is designed to ensure that adequate capacity resources will be planned and made available to provide reliable service to loads within the PJM region.  Under the RAA, the FRR Alternative permits an LSE such as Duke to submit an FRR capacity plan to satisfy the shared responsibility of all LSEs to commit capacity resources and as an alternative to the requirement to participate in the periodic competitive bidding process (“CBP”) or auctions.  An LSE that elects the FRR Alternative is an FRR Entity.  Industrial Energy Users-Ohio (“IEU-Ohio”) Ex. 9, passim.]  [3:  In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and Columbus Southern Power Company, Case No. 10-2929-EL-UNC.  ]  [4:  In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev. Code, in the Form of an Electric Security Plan, Case Nos. 11-346-EL-SSO, et al.]  [5:  Duke Ex. 1 at 3.] 

Duke’s Application seeks three categories of relief and asserts that the relief requested is permissible based on Sections 4905.04, 4905.05, 4905.06, 4905.13, 4905.22, and 4909.18, Revised Code.[footnoteRef:6]  First, it seeks what it calls a “charge.”[footnoteRef:7]  Applying “the formulaic methodology recently approved by the Commission for establishing a cost-based state compensation mechanism” for AEP-Ohio, Duke alleges that the total Capacity Service revenue requirement to achieve an 11.15% return on common equity is $364.9 million annually.[footnoteRef:8]  Netting the revenue Duke is already collecting for Capacity Service “via the [Final Zonal Capacity Price]”, Duke’s Application asserts that the Commission must authorize Duke to collect $257 million in additional annual compensation for such service.[footnoteRef:9]  Second, Duke seeks accounting authority to defer the difference between the current capacity compensation and $364.9 million ($257 million annually) beginning on August 1, 2012 through May 31, 2015.[footnoteRef:10]  Duke also proposes to add a carrying charge to the deferred balance at a long-term debt rate.[footnoteRef:11]  Third, Duke’s Application seeks authority to amortize the deferred portion of its capacity compensation for Capacity Service (including the carrying charge) through a nonbypassable charge that will be imposed on shopping and non-shopping customers.[footnoteRef:12] [6:  Id. at 1.  Duke relies primarily on Sections 4905.04, 4905.05, 4905.06, 4905.13, and 4909.18, Revised Code, to support its Application.  It relegates reliance on Section 4905.22, Revised Code, to a footnote.  Duke Ex. 1 at 6 n.18.]  [7:  Id. at 2.]  [8:  Id. at 7 & 8. ]  [9:  Id. at 8.]  [10:  Id. at 2, 4-5 & 8.]  [11:  Id. at 10.]  [12:  Id. at 9 and Attachment D.] 

Duke’s Application does not identify the level of this proposed future nonbypassable charge.  According to the Application, the level of the charge will be set in a separate future proceeding.[footnoteRef:13]  Duke’s Application requests that the Commission authorize Duke to make a separate application filed annually beginning on March 1, 2013 to set the level of this future nonbypassable charge.[footnoteRef:14]  To assure that it captures all of the additional compensation it seeks, Duke’s Application also requests that the Commission authorize Duke to establish a reconciliation mechanism that will become effective on June 1, 2015 to “true up the total collected amount.”[footnoteRef:15]  Finally, Duke states that it expects “that portion of the recovery attributable to the time period during which assets were owned by the affiliate [after generation assets have been transferred as approved by the Commission] should then be passed through to such affiliate.”[footnoteRef:16] [13:  Id. at 9.]  [14:  Id.]  [15:  Id.]  [16:  Id. at 10.  Duke does not explain what the “attributable” amount might be.] 

Duke is currently securing compensation for its provision of Capacity Service based on the prices produced by the Reliability Pricing Model (“RPM-Based Prices”), and it receives a “stability charge” under its approved Electric Security Plan (“ESP”).  The combined compensation is the product of extensive negotiations resulting in the settlement of Duke’s last ESP application that the Commission approved on November 22, 2011.[footnoteRef:17] [17:  In the Matter of Application of Duke Energy Ohio, Inc. for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case Nos. 11-3549-EL-SSO, et al., Opinion and Order (Nov. 22, 2011).] 

The additional compensation for Capacity Services that Duke is seeking through this unilateral and opportunistic Application is not lawful or reasonable.  The Application is an attempt to secure authority to reopen the terms of Duke’s most recent ESP stipulation in violation of the terms of that stipulation.  Further, the Commission does not have the legal authority to approve Duke’s Application because Duke seeks cost-based recovery for a competitive service and additional transition revenue for its legacy generation assets.[footnoteRef:18]  Approval of Duke’s Application also would authorize an unlawful cross-subsidy and undue preference for Duke’s competitive generation business and that of its competitive affiliate.  Finally, Duke is seeking authorization for additional compensation that would result in retroactive ratemaking for a portion of the relief sought by Duke, and the accounting modifications that Duke is seeking are unlawful.  For these reasons, the Commission should deny Duke’s Application. [18:  In its Initial Comments, IEU-Ohio also stated that the Commission could not authorize an increase in Duke’s compensation under the Commission’s emergency authority.  IEU-Ohio Ex. 17 at 38-40.  Duke agrees.  Duke Ex. 29 at 30-31.] 



[bookmark: _Toc360101232][bookmark: _Toc360114996][bookmark: _Toc360169273][bookmark: _Toc360173191][bookmark: _Toc360179976][bookmark: _Toc360192690][bookmark: _Toc360193161]Ohio law and FERC policy favor the use of competitive discipline of electric generation service pricing
Duke’s Application for above-market compensation for Capacity Service stands in stark contrast to the efforts of the General Assembly and the Federal Energy Regulatory Commission (“FERC”) to impose market-based discipline on prices that may be charged for competitive services.  Long in coming, the organized wholesale market’s prices for energy and capacity are finally providing retail customers with the benefits of “customer choice” that were promised with Ohio’s electric restructuring legislation.
[bookmark: _Toc360101233][bookmark: _Toc360114997][bookmark: _Toc360169274][bookmark: _Toc360173192][bookmark: _Toc360179977][bookmark: _Toc360192691][bookmark: _Toc360193162]RPM-Based Pricing assures reliability within a competitive pricing framework
To assure the stability and reliability of the electric grid, FERC and the states have mandated the transfer of control of transmission facilities from the Electric Distribution Utilities (“EDUs”) to Regional Transmission Organizations (“RTOs”).[footnoteRef:19]  The RTO in which the Ohio EDUs participate is PJM, which includes members from 13 states and the District of Columbia.  PJM is responsible for the bulk power system,[footnoteRef:20] conducts long-term transmission planning, and operates markets for energy, ancillary services, and capacity.[footnoteRef:21] [19:  See, e.g., Section 4928.12, Revised Code.]  [20:  FirstEnergy Solutions Corp. (“FES”) Ex. 16 at 6.]  [21:  FES Ex. 2 at 7.] 

The PJM markets are structurally complicated and mutually supporting.  In particular, “[t]he capacity market is designed to assure that capacity resources cover their fixed and variable costs from a combination of energy and ancillary market net revenues and capacity market revenues.”[footnoteRef:22] [22:  Monitoring Analytics, Capacity in the PJM Market at 4 (Aug. 20, 2012) (available at http://pjm.com/documents/~/media/documents/reports/20120820-imm-and-pjm-capacity-whitepapers.ashx).] 

The process for securing capacity resources to serve the PJM footprint is governed by comprehensive FERC-approved documents including PJM’s RAA and provisions of the Open Access Transmission Tariff (“OATT”).[footnoteRef:23]  Under the RAA, PJM’s capacity market is intended to ensure the availability of resources that can be called upon to maintain the necessary supply and demand balance for the entire footprint of PJM, not just the distribution service area of Duke.[footnoteRef:24]  Each LSE within PJM is responsible for contributing owned or controlled capacity resources to the common pool of resources that are available to PJM to satisfy PJM’s reliability mission.[footnoteRef:25]  These capacity resources include electric generating plants, eligible energy efficiency resources, and demand response resources.[footnoteRef:26] [23:  FES Ex. 16 at 6.]  [24:  IEU-Ohio Ex. 9 at 23; FES Ex. 2 at 8.]  [25:  IEU-Ohio Ex. 9 at 85.]  [26:  Id. at 6.] 

[bookmark: _Toc360101234][bookmark: _Toc360114998][bookmark: _Toc360169275][bookmark: _Toc360173193][bookmark: _Toc360179978][bookmark: _Toc360192692][bookmark: _Toc360193163]RPM and FRR
As discussed above, PJM requires each LSE to obtain and dedicate a certain level of capacity resources to a region-wide pool to maintain reliability.  Under the RAA, there are two means for LSEs to satisfy their capacity resource obligations.  The first and default means of doing so is to secure the required amount of capacity through the market-based RPM.[footnoteRef:27]  RPM relies upon auctions to procure a sufficient level of capacity resource commitments from the auction participants and to establish prices for those resource commitments.[footnoteRef:28]  Auctions are held for each PJM delivery year, which runs from June 1 through the following May 31.[footnoteRef:29]  For each delivery year, PJM conducts a Base Residual Auction (“BRA”) three years in advance of the delivery year and subsequent Incremental Auctions that allow capacity suppliers to offer to shed, or bid to acquire, a capacity delivery obligation.[footnoteRef:30]  PJM then uses the auction process to select the least-cost set of capacity resources and determines the prices that will be paid to suppliers of the capacity resources.[footnoteRef:31] [27:  FES Ex. 2 at 8.]  [28:  Id. at 8-9.]  [29:  Id. ]  [30:  FES Ex. 16 at 8.]  [31:  Id. at 7.] 

As an alternative to participating in the RPM auctions, LSEs may elect to satisfy their capacity resource obligations to the PJM pool through a method known as the FRR Alternative.[footnoteRef:32]  An LSE electing the FRR Alternative is an FRR Entity.[footnoteRef:33]  Under the FRR Alternative, the FRR Entity must submit a plan for an initial term of five years and identify the fixed generating resources and demand resources that will be relied upon to satisfy its capacity obligation.[footnoteRef:34]  The resources identified to satisfy the plan need not be assets owned by the FRR Entity.  The FRR Entity’s capacity plan must meet the resource needs of all load served through its distribution system.[footnoteRef:35] [32:  Id. at 10.]  [33:  IEU-Ohio Ex. 9 at 10.]  [34:  FES Ex. 2 at 10.]  [35:  FES Ex. 16 at 9.  A limited exception exists if an LSE within the distribution area also qualifies to be an FRR Entity such as a transmission-dependent municipal utility or cooperative.  Id. at 9 n.3.] 

[bookmark: _Toc360101235][bookmark: _Toc360114999][bookmark: _Toc360169276][bookmark: _Toc360173194][bookmark: _Toc360179979][bookmark: _Toc360192693][bookmark: _Toc360193164]Compensation under the RPM auction process
	As mentioned above, RPM auctions are held to secure sufficient capacity resources to maintain reliability based upon the combined load in PJM that participate in the RPM auctions.[footnoteRef:36]  Owners of existing capacity resources are subject to a must-offer obligation.[footnoteRef:37]  Because an independent market monitor has determined that the BRA capacity markets are concentrated, supply offers from existing resources are subject to offer caps.[footnoteRef:38]  The offer caps limit the bids of sellers of existing resources to a generously calculated to-go price that is based on the Avoidable Cost Rate (“ACR”).[footnoteRef:39]  “The intent of offer caps in general is to replicate the bidding behavior that would be expected in a competitive environment.  In the absence of market power, individual suppliers would be expected to offer capacity resources at their short-term ‘to go’ costs, i.e., the costs that could be avoided by either retiring or ‘mothballing’ an existing unit for a year.”[footnoteRef:40]  Capacity resources that clear in the RPM auctions are compensated at the auction clearing price.[footnoteRef:41]  If the bid clears at a price sufficiently high to cover the avoidable cost, then the owner will secure a contribution to its fixed costs.[footnoteRef:42]   [36:  FES Ex. 2 at 8-9.]  [37:  FES Ex. 16 at 11.]  [38:  Id. at 11-12.]  [39:  Id. at 12 & 15.]  [40:  Id. at 12.]  [41:  FES Ex. 2 at 9.  During the periods relevant to this proceeding, the BRA price was $16.46/Megawatt-day (“MW-day”) for the 2012/2013 PJM delivery year, $27.73/MW-day for the 2013/2014 PJM delivery year, and $125.99/MW-day for the 2014/2015 PJM delivery year.  Ohio Energy Group (“OEG”) Ex. 5.]  [42:  FES Ex. 2 at 15.] 

Consistent with the purpose of the RAA,[footnoteRef:43] RPM thus provides a competitive solution to the provision and pricing of capacity.  The testimony of Duke’s own expert on PJM confirms that the “PJM program” has been demonstrated to be competitive.[footnoteRef:44]  Duke’s expert further testified that the advantages of a competitive market include incentives to minimize cost and to keep prices low and that the incentives lead to more efficient sellers.[footnoteRef:45]  In the short run, RPM signals the value of capacity.  In the long run, it is designed to provide incentives for the entry of new capacity resources.[footnoteRef:46]   [43:  IEU-Ohio Ex. 9 at 23.]  [44:  Tr. Vol. II at 463.]  [45:  Tr. Vol. II at 468-69.]  [46:  FES Ex. 16 at 21.] 

[bookmark: _Toc360101236][bookmark: _Toc360115000][bookmark: _Toc360169277][bookmark: _Toc360173195][bookmark: _Toc360179980][bookmark: _Toc360192694][bookmark: _Toc360193165]Compensation under the FRR Alternative
In states that have retail choice such as Ohio, an FRR Entity is entitled to receive compensation if an Alternative LSE (in Ohio, an Alternative LSE is a Competitive Retail Electric Service (“CRES”) provider[footnoteRef:47]) does not dedicate capacity resources to meet the load served by the Alternative LSE.[footnoteRef:48]  If the Alternative LSE does not make this election, the FRR Entity remains responsible for satisfying the capacity obligation of all LSEs in its distribution service territory and will be entitled to receive compensation for any load that switches to an Alternative LSE.[footnoteRef:49] [47:  FES Ex. 2 at 18.]  [48:  IEU-Ohio Ex. 9 at 122.  The Alternative LSE must make the election to participate in the RPM process and is responsible for a portion of the FRR Entity’s capacity obligation three years in advance of the PJM delivery year.  Id.]  [49:  Id.] 

The level of compensation an FRR Entity receives for capacity resources for load that switches to an Alternative LSE is governed by Schedule 8.1, Section D.8, of the RAA.[footnoteRef:50]  RPM-Based Pricing is the default method of compensation; however, there are other methods for establishing compensation.  A “state compensation mechanism” will prevail if one exists.[footnoteRef:51]  In the absence of a lawful state compensation mechanism, the RAA allows an FRR Entity to seek FERC approval to change the methodology of compensation from the default RPM-Based Pricing method to another basis that is “just and reasonable.”[footnoteRef:52]  The FERC process is initiated by filing an application pursuant to Section 205 of the Federal Power Act (“FPA”).[footnoteRef:53]  An LSE also may seek to exercise its rights under Section 206 of the FPA to seek revisions to the RAA or OATT.[footnoteRef:54] [50:  Id.  Schedule 8.1, Section D.8, of the RAA provides:
In a state regulatory jurisdiction that has implemented retail choice, the FRR Entity must include in its FRR Capacity Plan all load, including expected load growth, in the FRR Service Area, notwithstanding the loss of any such load to or among alternative retail LSEs.  In the case of load reflected in the FRR Capacity Plan that switches to an alternative retail LSE, where the state regulatory jurisdiction requires switching customers or the LSE to compensate the FRR Entity for its FRR capacity obligations, such state compensation mechanism will prevail.  In the absence of a state compensation mechanism, the applicable alternative retail LSE shall compensate the FRR Entity at the capacity price in the unconstrained portions of the PJM Region, as determined in accordance with Attachment DD to the PJM Tariff, provided that the FRR Entity may, at any time, make a filing with FERC under Sections 205 of the Federal Power Act proposing to change the basis for compensation to a method based on the FRR Entity’s cost or such other basis shown to be just and reasonable, and a retail LSE may at any time exercise its rights under Section 206 of the FPA.  ]  [51:  Id.]  [52:  Id.]  [53:  Id.]  [54:  Id.] 

[bookmark: _Toc360101237][bookmark: _Toc360115001][bookmark: _Toc360169278][bookmark: _Toc360173196][bookmark: _Toc360179981][bookmark: _Toc360192695][bookmark: _Toc360193166]The General Assembly restructured regulation and supervision of the retail electric generation market through a systematic and balanced process so as to discipline retail generation service through competition
While PJM and Federal regulators have moved to a competitive model to price wholesale Capacity Service, the Ohio General Assembly has restructured the regulation of retail electric service.  In 1999, the General Assembly passed Amended Substitute Senate Bill 3 (“SB 3”).  SB 3’s means of restructuring of the electric industry was organized and systematic.  It declared retail electric generation service to be competitive and exempted the service from the supervision and regulation of the Commission.[footnoteRef:55]  It also provided a market development period (“MDP”) during which both retail customers and EDUs were given the opportunity to adjust to the introduction of retail electric generation competition. [55:  Sections 4928.03 & 4928.05(A), Revised Code.] 

With the declaration that retail electric generation is a competitive retail service in SB 3, customers were given the right to obtain electric generation supply from a CRES provider.[footnoteRef:56]  The generation supply function of an EDU such as Duke was confined by operation of law to meeting the needs of customers that are not receiving generation supply from a CRES provider.  Specifically, SB 3 required: [56:  Section 4928.03, Revised Code.] 

After its market development period, an electric distribution utility in this state shall provide consumers, on a comparable and non-discriminatory basis within its certified territory, a market-based standard service offer of all competitive retail electric services necessary to maintain essential electric service to consumers, including a firm supply of electric generation service.[footnoteRef:57]   [57:  Former Section 4928.14(A), Revised Code.  Amended Substitute Senate Bill 221 ("SB 221") repealed and replaced the former Section 4928.14(A), Revised Code, which was enacted by SB 3.  SB 3, which contains the former Section 4928.14(A), Revised Code, is available at the following link: http://www.legislature.state.oh.us/BillText123/123_SB_3_10_N.htm.] 


(In 2008, the General Assembly passed SB 221.  Although the General Assembly changed the options available to establish pricing for the standard service offer (“SSO”), SB 221 retained the obligation of EDUs to provide all consumers in their certified service area “a standard service offer of all competitive retail electric services necessary to maintain essential electric service to consumers, including a firm supply of electric generation service.”[footnoteRef:58]) [58:  Section 4928.141, Revised Code.] 

SB 3 also included a requirement that owners of transmission facilities transfer control of such facilities to an RTO.[footnoteRef:59]  Additionally, the law required incumbent vertically-integrated electric utilities to separate competitive lines of business from non-competitive lines of business through a corporate separation plan approved by the Commission.[footnoteRef:60] [59:  Section 4928.12, Revised Code.]  [60:  Section 4928.17, Revised Code.  This requirement became effective on January 1, 2001, the start date of competitive retail electric service.  The Commission may approve functional separation for an interim period if the Commission finds that such alternative plan will provide for ongoing compliance with the policy specified in Section 4928.02, Revised Code.  Id.  ] 

SB 3 also established a “transition period” beginning on January 1, 2001 and ending on December 31, 2010.[footnoteRef:61]  Within this transition period, SB 3 created a five-year MDP during which incumbent investor-owned utilities and customers had the opportunity to prepare for and transition to a competitive market.[footnoteRef:62]  SB 3 directed the Commission to structure transition plans with the objective of obtaining at least 20% customer switching by the mid-point of the MDP which could end no later than December 31, 2005.[footnoteRef:63] [61:  Section 4928.40, Revised Code.]  [62:  Id.]  [63:  Id.] 

The evolutionary approach to restructuring the retail investor-owned electric industry in Ohio, accompanied by the completion of the transitional tasks, served two important objectives.  The first objective was to provide customers with certain price protections from the dysfunction that is often associated with new and immature markets until such time as the retail market was mature enough to produce “reasonable” prices.  The General Assembly protected customers by specifying that the total price of electricity in effect in October 1999 would define the total price envelope within which the unbundled generation, transmission, and distribution prices would be established through the transition plan process.[footnoteRef:64]  SB 3 also provided residential customers an immediate benefit in the form of a 5% discount on the unbundled generation price.[footnoteRef:65] [64:  The total bundled price for each electric rate schedule established the total rate cap, which was then divided among the functional components (generation, transmission, and distribution).  Ohio provided, in Section 4928.34(A)(6), Revised Code, that such rate cap was subject to adjustment for changes in taxes, costs related to the establishment of a universal service fund (“USF”), and a temporary rider established by Section 4928.61, Revised Code.  Thus, the rate cap was not an absolute cap on the total charges paid by customers during the MDP.]  [65:  Section 4928.40, Revised Code.] 

The second objective of the SB 3 restructuring was to protect incumbent EDUs during the MDP from potential revenue loss that might otherwise be caused by an abrupt exposure to a new and immature market where customers had the ability to obtain generation supply from a CRES provider.  SB 3 provided each EDU with the opportunity to protect itself in the event the EDU judged its unbundled generation prices to be in excess or above the generation service prices that would result from the forces of effective competition.  The opportunity to pursue this protection required an EDU to file a claim with the Commission for “transition revenue” (i.e., the positive difference between existing unbundled generation prices and the unbundled prices attributed by the utility to effective competition—sometimes called “stranded costs”) as part of the electric transition plan (“ETP”) filings.[footnoteRef:66] [66:  Id.] 

SB 3 contains the criteria that the Commission applied to determine how much, if any, of the transition revenue claim was eligible for recovery.[footnoteRef:67]  A transition revenue claim was eligible for collection through transition charges if the revenue claim was limited to: (1) costs that were prudently incurred; (2) costs that were legitimate, net verifiable, and directly assignable or allocable to retail electric generation service provided to electric consumers in this state; (3) costs that were unrecoverable in a competitive market; and (4) costs that the utility would otherwise have been entitled an opportunity to recover.[footnoteRef:68]  All four of the criteria had to be satisfied for the transition revenue claim to be recoverable from shopping and non-shopping customers.[footnoteRef:69] [67:  Section 4928.39, Revised Code.]  [68:  Id.]  [69:  Id.] 

When the Commission approved a transition revenue claim, it also approved transition charges that the EDU could then charge shopping customers for the period specified by the Commission.[footnoteRef:70]  For non-shopping customers, the transition charges were embedded in the default generation supply SSO price and were equal to the portion of the applicable default generation supply price that was not avoidable by shopping customers.[footnoteRef:71] [70:  Section 4928.37(A), Revised Code.]  [71:  Id.] 

The total allowable amount of any transition revenue claim was separated if a portion of that total claim involved generation-related regulatory assets[footnoteRef:72] and shown a separate regulatory asset charge.[footnoteRef:73]  SB 3 limited the Commission’s ability to make adjustments to the regulatory asset portion of an allowed transition charge and also required the regulatory asset portion of a transition charge to end no later than December 31, 2010.[footnoteRef:74]  The non-regulatory asset portion of any transition charge which was associated with above-market generating plants had to end by no later than December 31, 2005 or the end of the MDP, whichever occurred first.[footnoteRef:75]  Section 4928.141, Revised Code, which was added by SB 221, excluded any previously authorized allowances for transition costs with the exclusion becoming effective on and after the date the allowance was scheduled to end under the prior rate plan. [72:  Section 4928.39(D), Revised Code.]  [73:  Section 4928.40(A), Revised Code.]  [74:  Id.]  [75:  Id.] 

If an EDU wanted to make a claim for transition revenue, it had to include the claim in its proposed ETP.[footnoteRef:76]  A proposed ETP had to be filed 90 days after the effective date of SB 3.[footnoteRef:77]  The statutory criteria discussed above were then used to determine how much of the transition revenue claim was eligible for collection through transition charges. [76:  Section 4928.31(A)(5), Revised Code.]  [77:  Section 4928.31(A), Revised Code.] 

For the generation plant-related portion of the transition revenue claim, the net book value of generating assets at December 31, 2000 was used as the baseline to determine how much, if any, of the net, verifiable, prudently incurred book value was not recoverable in the market and, in this context, the market included the entire market, including the wholesale and retail segments.[footnoteRef:78] [78:  IEU-Ohio Exs. 12 & 19.] 

Various methods were used by EDUs to forecast how much transition revenue they might experience as a result of customers being able to select their generation service supplier.[footnoteRef:79]  The most popular approach was a revenue-based approach.  Generally, the revenue-based approach projected revenue streams for the various generating plants and computed a present value of the future estimated revenue streams.  The present value of the estimated future revenue streams was then compared to the net book value of the generating plants on December 31, 2000.  Generation plant-related transition costs were deemed to be positive (and potentially eligible for recovery through transition charges) if the present value of the projected revenue streams was, in the aggregate, less than the net book value of the generating plants at December 31, 2000.   [79:  Id., passim.  The summary of the calculation of transition costs is drawn from IEU-Ohio Exhibits 12 and 19.] 

Following the MDP, the General Assembly declared that EDUs’ “receipt of transition revenues shall terminate.  With the termination of that approved revenue source, the utility shall be fully on its own in the competitive market.”[footnoteRef:80]  Moreover, the Commission is prohibited from authorizing “the receipt of transition revenues or any equivalent revenues by an electric utility” except as authorized as part of an ETP.[footnoteRef:81] [80:  Section 4928.38, Revised Code.]  [81:  Id.] 
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With the adoption of SB 3, Duke’s predecessor, The Cincinnati Gas and Electric Company (“CG&E”), began the process of adapting to Ohio’s “customer choice” structure with its ETP case in 1999.[footnoteRef:82]  In its ETP application and testimony, CG&E sought transition revenue for its competitive generation business segment.  In its supporting testimony, it defined transition costs as “the difference between the revenue requirements a utility would have under regulation and the revenues it likely will receive in a competitive market.”[footnoteRef:83]  Choosing to calculate its “stranded costs” on a unit-by-unit basis,[footnoteRef:84] CG&E provided an estimate of the market revenue and the incremental production expenses for each CG&E unit from 2001 to the retirement of the unit.[footnoteRef:85]  Its calculation adjusted generation output for constraints on generation due to more stringent environmental rules and the likelihood that gas-fired generation would increasingly set the marginal price of generation.[footnoteRef:86]  Based on its calculation of the anticipated market value of its units, CG&E sought transition cost recovery of $1.518 billion, including generation plant related transition costs of $563 million.[footnoteRef:87] [82:  In the Matter of the Application of The Cincinnati Gas & Electric Company for Approval of its Electric Transition Plan, Case Nos. 99-1658-EL-ETP, et al., Transition Plan of The Cincinnati Gas & Electric Company (Dec. 29, 1999) (“CG&E ETP Case”).]  [83:  IEU-Ohio Ex. 12 at 10.]  [84:  Id. at 19; Tr. Vol. VI at 1385.]  [85:  IEU-Ohio Ex. 12 at 19.]  [86:  Id. at 20.]  [87:  CG&E ETP Case, Opinion and Order at 23 (Aug. 31, 2000).] 

CG&E entered a stipulation in which it resolved its claims for transition revenue.  It agreed to forego a generation transition charge,[footnoteRef:88] but was permitted to collect regulatory asset transition revenue of $884 million.[footnoteRef:89]  (The ETP Stipulation increased the total recovery for regulatory assets from $364 million to $401 million and allowed for new regulatory assets of at least $483 million.[footnoteRef:90])  Over the objection of AK Steel Corporation and Shell Energy Services Company, LLC, that CG&E had stranded benefits (i.e., no generation transition costs), the Commission found that the ETP Stipulation provided an equitable resolution of the stranded generation cost matter.[footnoteRef:91]  As the Commission explained, “[t]he Company has agreed to forego asserting a claim for stranded generation costs that they calculate on brief to be approximately be (sic) $470 million on a netted basis [citation omitted].”[footnoteRef:92] [88:  IEU-Ohio Ex. 13 at 6.]  [89:  CG&E ETP Case, Opinion and Order at 23.]  [90:  Id.]  [91:  Id. at 28.]  [92:  Id. ] 

In January 2004, CG&E filed its Rate Stabilization Plan (“RSP”) application that was resolved by a stipulation (“RSP Stipulation”).[footnoteRef:93]  The RSP Stipulation provided that it did not amend or supersede any provision of the ETP Stipulation, except as expressly stated.[footnoteRef:94]  There was no provision in the RSP Stipulation modifying CG&E’s commitment to forego imposition of a generation transition charge. [93:  In the Matter of the Application of The Cincinnati Gas & Electric Company to Modify its Nonresidential Generation Rates to Provide for Market-Based Standard Service Offer Pricing and to Establish an Alternative Competitive-Bid Service Rate Option Subsequent to the Market Development Period, Case Nos. 03-93-EL-ATA, et al., Opinion and Order at 5 (Sept. 29, 2004) (“RSP Case”).]  [94:  IEU-Ohio Ex. 14 at 20.] 

The RSP Stipulation also affirmed the ending dates of CG&E’s MDP.  For residential customers, the MDP ended December 31, 2005.  For non-residential customers, the MDP ended December 31, 2004.[footnoteRef:95] [95:  RSP Case, Opinion and Order at 22-23.] 
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Duke was a member of in the Midwest Independent Transmission Operator (“MISO”) until 2012.  Recognizing the benefits of the PJM capacity market,[footnoteRef:96] in 2010, Duke initiated a move from MISO to PJM.[footnoteRef:97]  In November 2010, it considered a move as late as January 1, 2014.[footnoteRef:98]  It subsequently moved that date forward to June 1, 2012.[footnoteRef:99]  By the time it made its application to FERC, Duke settled on January 1, 2012.[footnoteRef:100]   [96:  FES Ex. 4.  Duke noted additional “strategic benefits” of its move to PJM.  Id. & Duke Ex. 36 at 24-25.]  [97:  FES Ex. 6.]  [98:  FES Ex. 4.]  [99:  FES Ex. 5.]  [100:  FES Ex. 6.] 

When Duke voluntarily decided to complete the move to PJM in 2012, the move required Duke to make a temporary FRR election for the period of 2012 to June 2015.  “By migrating into PJM prior to June 2015, [Duke] was foreclosed from offering and procuring capacity through [the PJM capacity auctions] for the 2012/13, 2013/14 and 2014/15 delivery years because those auctions had already been held and were closed.”[footnoteRef:101]  As a result, Duke was required to satisfy its capacity obligation through an FRR Election.[footnoteRef:102]  Having made an election to migrate to PJM on January 1, 2012, Duke was also responsible for including in its plan capacity resources sufficient to satisfy the capacity requirements of CRES providers.  With full knowledge of the results of the BRAs, Duke represented to FERC that it would “deliver the load at the RPM price.”[footnoteRef:103]   [101:  FES Ex. 2 at 12.]  [102:  FES Ex. 2 at 12.]  [103:  FES Ex. 7 at 12-13.] 

Duke also filed an application with the Commission seeking approval of its move to PJM on April 26, 2011.[footnoteRef:104]  In a stipulation resolving the application, Duke committed that it would not seek FERC approval (under Section 8.1 of the RAA) of a wholesale capacity charge based upon its costs as an FRR Entity.[footnoteRef:105]  Duke’s commitment to forego seeking a cost-based rate for capacity from FERC lasts for the period between January 1, 2012 and May 31, 2016.  The Commission approved the Stipulation, finding it to be reasonable and further finding that it met the three prong settlement criteria.[footnoteRef:106] [104:  In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of the Establishment of Rider BTR and Rider RTO and Associated Tariffs, Case Nos. 11-2641-EL-RDR, et al., (Apr. 26, 2011) (“BTR Case”)]  [105:  Id., Stipulation and Recommendation at ¶20 (Apr. 26, 2011).  ]  [106:  Id., Opinion and Order at 14-16 (May 25, 2011).  ] 
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Duke filed its application for an ESP in June 2011.  That ESP application sought a nonbypassable charge for capacity.[footnoteRef:107]  Duke proposed that the capacity charge would be based on the fixed cost of production established through a formulaic rate using information derived from Duke’s 2010 FERC Form 1 and include a “reasonable rate of return.”[footnoteRef:108] [107:  The Kroger Company (“Kroger”) Ex. 5 at 26-28.]  [108:  Id. at 26-27.] 

Duke’s ESP case was resolved by a Stipulation and Recommendation (“ESP Stipulation”).  Duke agreed to provide Capacity Service to PJM for the load of CRES providers and successful bidders in SSO full requirements auctions with the charge for that load to be based on RPM-Based Prices.[footnoteRef:109]  Staff understood that Duke was committing to provide Capacity Service at the “prevailing market price.”[footnoteRef:110]   [109:  Id. at 7.]  [110:  FES Ex. 23 at 3-4.] 

Additionally, Duke agreed it would secure generation service for the SSO through a competitive bidding process (the “CBP”) and it would transfer its “legacy” generation to an affiliate.[footnoteRef:111]   [111:  IEU-Ohio Ex. 5 at 7-12 & 25-28.] 

Further, the ESP Stipulation recommended that the Commission authorize a nonbypassable charge, the Electric Service Stability Charge (“ESSC”), that would produce $110 million annually.[footnoteRef:112]  Duke acknowledged that the ESSC was intended to protect Duke’s financial integrity and ensure that the overall revenue under the ESP was adequate to compensate Duke for providing its SSO.[footnoteRef:113]  Duke also justified the ESSC on the basis that it was authorized under Section 4928.143, Revised Code, because it related to the supply and pricing of retail electric generation service.[footnoteRef:114]  In testimony supporting the ESP Stipulation, Duke further explained: [112:  Id. at 15-16.]  [113:  IEU-Ohio Ex. 6 at 14.]  [114:  Tr. Vol. II at 253; IEU-Ohio Ex. 6 at 14.] 

From the Company’s perspective, the need of Rider ESSC is simple.  Duke Energy Ohio is required to supply capacity for the Company’s entire footprint until at least the 2015/2016 PJM planning year.  And Duke Energy Ohio will satisfy this obligation, in part, with its Legacy Generation Assets because the BRAs to procure capacity in PJM have already occurred through the 2014/2015 planning year, which extends to the end of the ESP as provided for the Stipulation.  Although the ESP contained in this Stipulation will result in a full competitive bid for Duke energy Ohio’s SSO price, and Duke Energy Ohio is committing to transfer its generating assets to an affiliate or subsidiary, that transfer will take time and the Company must continue to meet its PJM capacity obligation.  Moreover, as part of the negotiation in the settlement of this ESP, the Company has agreed not to participate in auctions for its own SSO load with the Legacy Generating Assets as a resource.  Accordingly, the Company has agreed that its Legacy Generation Assets will only participate in the wholesale PJM day-ahead and real-time energy markets for the first three calendar years of the ESP.  Rider ESSC is a means of providing economic stability and certainty during the term of the ESP, while recognizing the value of Duke Energy Ohio’s commitment of its capacity and its commitment to legally separate its Legacy Generation Assets so an unfettered and fully competitive market will exist in its service territory.[footnoteRef:115] [115:  FES Ex. 22 at 18-19 (emphasis added).] 


Contrary to Duke’s recent assertion that the ESP did not address the total compensation for the provision of Capacity Service it provides as an FRR entity,[footnoteRef:116] Duke fully understood that it was settling the issue of its compensation for the provision of Capacity Service as an FRR Entity when it entered the ESP Stipulation. [116:  Duke Ex. 29 at 4.] 

When Duke entered into the ESP Stipulation terms resolving the issue of capacity pricing, Duke management also was aware that AEP-Ohio was seeking a cost-based capacity charge and that the AEP-Ohio matter remained pending at the Commission.[footnoteRef:117]  In November 2010, AEP-Ohio, through a filing with FERC by AEP Service Corporation (“AEPSC”), sought a cost-based capacity charge under the RAA.[footnoteRef:118]  On December 8, 2010, the Commission opened its investigation into AEP-Ohio’s capacity prices.[footnoteRef:119]  With the AEP-Ohio Capacity Case unresolved and as it was negotiating the ESP Stipulation a year later, Duke believed that there was no “clarity” as to the Commission’s position on capacity pricing.[footnoteRef:120]  Despite the lack of Commission action in the AEP-Ohio Capacity Case at that time and Duke’s recognition that the pricing of Capacity Service remained unclear, Duke agreed to the ESP Stipulation including the provisions setting the capacity price at the RPM-Based Price for its entire FRR load.[footnoteRef:121]  Further, Duke agreed that the provisions concerning capacity compensation were part of a broader settlement that resolved all open issues raised by Duke’s ESP application.[footnoteRef:122] [117:  Tr. Vol. I at 221; Tr. Vol. II at 327-28.]  [118:  American Electric Power Service Corporation, FERC Docket No. ER11-2183-000.]  [119: AEP-Ohio Capacity Case, Entry (Dec. 8, 2010).  Duke Energy Commercial Asset Management, Inc. (“DECAM”) intervened in the AEP-Ohio case.]  [120:  Tr. Vol. II at 310.]  [121:  IEU-Ohio Ex. 5 at 7 & 12.]  [122:  IEU-Ohio Ex. 5 at 4.] 

Duke also was sensitive to the financial consequences of its decision to settle the ESP case by agreeing to be compensated at the RPM-Based Price for capacity plus the ESSC.  When Duke settled its ESP case, PJM had concluded the auctions for the relevant PJM planning years,[footnoteRef:123] and the BRA results of the RPM auction process were known through the 2014-2015 planning year.[footnoteRef:124]  Duke understood that the returns it would receive for Capacity Service would be poor.[footnoteRef:125] [123:  Tr. Vol. I at 218; Tr. Vol. II at 505.]  [124:  Tr. Vol. I at 218; Tr. Vol. IV at 953.]  [125:  Tr. Vol. I at 100-01.] 

[bookmark: _Toc360101241][bookmark: _Toc360115005][bookmark: _Toc360169282][bookmark: _Toc360173200][bookmark: _Toc360179985][bookmark: _Toc360192699][bookmark: _Toc360193170]The Application must be rejected as an unlawful attempt to violate the ESP STIPULATION[footnoteRef:126] [126:  As it did in its Comments, IEU-Ohio also incorporates, as if fully stated herein, the grounds for dismissing the Application set out in the Joint Motion to Dismiss.  Joint Motion to Dismiss By Signatory Parties, Memorandum in Support of Joint Motion to Dismiss By Signatory Parties (Oct. 4, 2012).  Due to the substantial additional record supporting the Joint Motion’s argument that the ESP Stipulation bars the relief sought by Duke, that portion of the motion is addressed more fully herein.] 

The ESP Stipulation resolved Duke’s claims for compensation for Capacity Service while it remained an FRR Entity.  Duke now seeks to increase that compensation by claiming it has some special right to additional compensation due to its status as an FRR Entity.  The Commission must reject that claim because it violates the terms of ESP Stipulation.
Under the terms of the ESP Stipulation, “[a]t any hearing and in any documents or briefs filed with the commission in respect of the Stipulation, each Signatory Party agrees to support the Stipulation and do nothing, directly or indirectly, to undermine the Stipulation.”[footnoteRef:127]  The Stipulation also requires that each Signatory Party support the reasonableness of the Stipulation and “take no position contrary to the support for the reasonableness of the ESP and this Stipulation in any appeal from the Commission’s adoption and/or enforcement of this ESP and this Stipulation.”[footnoteRef:128]  As a Signatory Party, Duke is bound by these terms. [127:  IEU-Ohio Ex. 5 at 41.]  [128:  Id.] 

Duke’s Application seeks a result that is clearly contrary to its commitments in the ESP Stipulation.  In the ESP Stipulation, Duke agreed to compensation at the RPM-Based Price for load served by CRES providers operating in its service territory and for load served by successful bidders in the SSO auctions.  It also agreed to additional compensation of $330 million.  In this Application, however, Duke seeks to increase its compensation by $729 million for the provision of Capacity Service based on the invention and application of a cost-based ratemaking methodology.  Duke’s Application, therefore, directly conflicts with the terms of the ESP Stipulation.  As the Commission has done in the past,[footnoteRef:129] it must reject Duke’s Application because approval of it would violate the terms of ESP Stipulation. [129:  In the Matter of the Report of Duke Energy Ohio, Inc. Concerning its Energy Efficiency and Peak-Demand Reduction Programs and Portfolio Planning, Case No. 09-1999-EL-FOR, Opinion and Order at 15 (Dec. 15, 2010); id., Entry on Rehearing at ¶9 (Feb. 9, 2011).] 

Further, the ESP Stipulation is to be viewed not as individual provisions, but as a settlement “package.”[footnoteRef:130]  The ESP Stipulation specifically states that it represents “an agreement by all Parties to a package of provisions rather than an agreement to each of the individual provisions included within the Stipulation.”[footnoteRef:131]  Simply put, Duke cannot separate the capacity price provision of the ESP Stipulation from the rest of the settlement package.  To alter one provision of the ESP Stipulation undermines and destroys the entire agreement bargained for by the parties. [130:  IEU-Ohio Ex. 5 at 3.]  [131:  Id. at 2.] 

Duke seeks to avoid the obvious violation of the ESP Stipulation by insisting that the ESP Stipulation did not “in any way address the total compensation that Duke Energy Ohio should receive for providing noncompetitive Capacity Service consistent with its obligation as an FRR entity through the term of its current ESP.”[footnoteRef:132]  As one of its witnesses, Mr. Trent, further explained, Duke “does not have any existing Commission-approved rate or charge that compensates it for the provision of noncompetitive, wholesale Capacity Service.  In this regard, Rider ESSC (Electric Service Stability Charge) does not provide the Company with compensation for such services.”[footnoteRef:133] [132:  Duke Ex. 29 at 4.]  [133:  Duke Ex. 2 at 11 (emphasis added).] 

Duke’s assertions that the ESP Stipulation and related testimony supporting the ESP Stipulation do not address Duke’s total compensation for Capacity Service are nonsense.  As the record of this hearing abundantly demonstrates, Duke sought a cost-based capacity charge in its ESP application; Duke was aware of the pending AEP-Ohio Capacity Case; and Duke clearly agreed that its compensation for Capacity Service was addressed by the ESP Stipulation.[footnoteRef:134]  The claim that the ESP Stipulation did not address Duke’s compensation for providing Capacity Service is meritless. [134:  FES Ex. 3 at 5-10; Kroger Ex. 1 at 5-14; OEG Ex. 1 at 11-19.] 

In summary, Duke seeks to increase its compensation for Capacity Service in violation of the terms of the ESP Stipulation.  Accordingly, Duke’s Application should be rejected.
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Duke seeks authorization to bill and collect an additional $257 million annually for the provision of “wholesale”[footnoteRef:135] Capacity Service because it is an FRR Entity.[footnoteRef:136]  Citing the Commission’s decision in the AEP-Ohio Capacity Case, Duke claims that the Commission can authorize the “charge” under Sections 4905.04, 4905.05, 4905.06 and 4909.18, Revised Code.[footnoteRef:137]  The Commission, however, does not have authority under its general supervisory jurisdiction, its traditional ratemaking authority, or the RAA to approve the additional compensation for wholesale Capacity Service that Duke seeks. [135:  Duke Ex. 1 at 3.]  [136:  Id., passim.]  [137:  Id. at 3 & 6.] 

[bookmark: _Toc344894198][bookmark: _Toc344889889][bookmark: _Toc344646463][bookmark: _Toc344469083][bookmark: _Toc344469038][bookmark: _Toc344468951][bookmark: _Toc344468855][bookmark: _Toc344382764][bookmark: _Toc344310259][bookmark: _Toc344303819][bookmark: _Toc343775498][bookmark: _Toc343775674][bookmark: _Toc343776634][bookmark: _Toc360101243][bookmark: _Toc360115007][bookmark: _Toc360169284][bookmark: _Toc360173202][bookmark: _Toc360179987][bookmark: _Toc360192701][bookmark: _Toc360193172]The Commission lacks jurisdiction to increase compensation for “wholesale” Capacity Service
[bookmark: _Toc343775499]	Duke’s Application seeks authorization to collect increased compensation through what it terms a “charge” for providing Capacity Service that it states is “not a retail electric service, as defined by Ohio law.”[footnoteRef:138]  In its testimony at hearing, Duke once again confirmed that it was seeking compensation for what it deemed to be a wholesale service.[footnoteRef:139]  Having described the underlying service as “wholesale,” Duke’s Application nonetheless points to Sections 4905.04 to 4905.06, 4905.13, 4905.22, and 4909.18, Revised Code, as the source of the Commission’s authority to grant the requested relief.[footnoteRef:140] [138:  Id. at 3.]  [139:  Tr. Vol. I at 121; Tr. Vol. III at 612-13.]  [140:  See, e.g., id. at 1, 2, 4, 5, 6 & n.18.] 

Because the service for which Duke is seeking increased compensation is a wholesale service, the Commission does not have the power to authorize the proposed higher charge under Sections 4905.04, 4905.05, 4905.06, 4905.13, and 4905.22, Revised Code.  These sections apply to a “public utility” as that term is defined in Sections 4905.02[footnoteRef:141] and 4905.03,[footnoteRef:142] Revised Code.  They specify that a public utility subject to the Commission’s jurisdiction must be a company engaged in the business of supplying electricity to consumers, i.e., it must be supplying a retail service.  The definition of “public utility” also specifically exempts RTOs, such as PJM, the entity that actually bills CRES providers and SSO auction winners for wholesale Capacity Service. [141:  “As used in this chapter, ‘public utility’ includes every corporation, company, copartnership, person, or association, the lessees, trustees, or receivers of the foregoing, defined in section 4905.03 of the Revised Code, including any public utility that operates its utility not for profit ... .”  Section 4905.02(A), Revised Code.]  [142:  Section 4905.03, Revised Code, setting out the definitions of public utility, provides that the definition of a public utility includes “[a]n electric light company, when engaged in the business of supplying electricity for light, heat, or power purposes to consumers within this state, including supplying electric transmission service for electricity delivered to consumers in this state, but excluding a regional transmission organization approved by the federal energy regulatory commission.”  Section 4905.03(C), Revised Code (emphasis added).] 

The Commission also does not have authority to increase the charge for Capacity Service under Section 4909.18, Revised Code.  Section 4909.18, Revised Code, provides that a “public utility” must file an application to establish or modify a rate.  As Section 4909.01, Revised Code, makes clear, the terms “public utility” and “electric light company” used in Chapter 4909, Revised Code, have the same meanings as in Sections 4905.02 and 4905.03, Revised Code.  By the definitions contained in Chapter 4905 and Section 4909.01, Revised Code, therefore, the authority provided in Section 4909.18, Revised Code, extends to only retail electric utility services.[footnoteRef:143]  There is nothing in Section 4909.18, Revised Code, that provides the Commission with authority to authorize rates for a wholesale generation service such as Capacity Service. [143:  As discussed in further detail below, the scope of Section 4909.18, Revised Code, is further narrowed to noncompetitive retail electric services by Section 4928.05(A), Revised Code.] 

Because Chapter 4905 and Section 4909.18, Revised Code, do not provide the Commission with jurisdiction over wholesale Capacity Service, Duke cannot rely on those provisions to support this Application.  Thus, the Commission must reject the Application.
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As discussed above, retail electric generation service has been declared competitive under Ohio law since January 1, 2001.  Because generation service, including Capacity Service, is declared competitive, it is not subject to the Commission’s traditional price regulation.  As Duke’s competitive affiliates (collectively “DECAM”) argued in response to AEP-Ohio’s request for a cost-based capacity charge, “It is critical … to recognize that, pursuant to Ohio’s two deregulation bills, generation services are not permitted to be priced on the basis of cost.  Although certain portions of an electric distribution utility’s costs may be passed through to its customers (such as fuel and purchased power costs), the overall rate plan must be based on market.”[footnoteRef:144]  DECAM concluded, “While the [AEP-Ohio Capacity Case] is certainly not an application for approval of a standard service offer, it is imperative to understand that generation services are never, in Ohio, authorized on the basis of cost.  Nothing in SB 221 or SB 3 empowers the Commission to allow a utility to charge for capacity on the basis of its embedded costs.”[footnoteRef:145] [144:  FES Ex. 8 at 8.]  [145:  Id. at 9 (emphasis added).] 

The definitions in Section 4928.01, Revised Code,[footnoteRef:146] in combination with the declaration in Section 4928.03, Revised Code, make it clear that the Commission may not lawfully supervise or regulate “any service” [footnoteRef:147] involved in supplying or arranging for the supply of electricity to ultimate consumers in Ohio, from the point of generation to the point of consumption, once such service is declared competitive except in narrowly defined circumstances.[footnoteRef:148]  From these definitions, this conclusion holds regardless of whether the service is called wholesale or retail.   [146:  “‘Retail electric service’ means any service involved in supplying or arranging for the supply of electricity to ultimate consumers in this state, from the point of generation to the point of consumption.  For the purposes of this chapter, retail electric service includes one or more of the following 'service components': generation service, aggregation service, power marketing service, power brokerage service, transmission service, distribution service, ancillary service, metering service, and billing and collection service.”  Section 4928.01(A)(27), Revised Code.
“Competitive retail electric service” means a component of retail electric service that is competitive as provided under division (B) of Section 4928.01, Revised Code.]  [147:  Section 4928.01(A)(27), Revised Code (emphasis added).]  [148:  Section 4928.05(A)(1), Revised Code, provides: 
On and after the starting date of competitive retail electric service, a competitive retail electric service supplied by an electric utility or electric services company shall not be subject to supervision and regulation by a municipal corporation under Chapter 743. of the Revised Code or by the public utilities commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except sections 4905.10 and 4905.31, division (B) of section 4905.33, and sections 4905.35 and 4933.81 to 4933.90 ; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the Revised Code only to the extent related to service reliability and public safety; and except as otherwise provided in this chapter.  The commission’s authority to enforce those excepted provisions with respect to a competitive retail electric service shall be such authority as is provided for their enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter.  Nothing in this division shall be construed to limit the commission’s authority under sections 4928.141 to 4928.144 of the Revised Code.  On and after the starting date of competitive retail electric service, a competitive retail electric service supplied by an electric cooperative shall not be subject to supervision and regulation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except as otherwise expressly provided in sections 4928.01 to 4928.10 and 4928.16 of the Revised Code.] 

Section 4928.05, Revised Code, makes it clear that the removal of the Commission’s supervisory and regulatory powers extends to the service component or function (generation, transmission, distribution) if the service component is declared competitive.  Pursuant to Section 4928.03, Revised Code, the General Assembly has declared that retail electric generation service is a competitive retail electric service:
Beginning on the starting date of competitive retail electric service, retail electric generation, aggregation, power marketing, and power brokerage services supplied to consumers within the certified territory of an electric utility are competitive retail electric services[footnoteRef:149] that the consumers may obtain subject to this chapter from any supplier or suppliers. [149:  The definition of “retail electric service” (in combination with the balance of Chapter 4928) also makes it clear that a service component or function is either competitive or noncompetitive.  Because noncompetitive service components are defined to be everything except competitive service components or functions, a service component must be either competitive or noncompetitive.  ] 


Because retail electric generation service has been declared competitive, by operation of Section 4928.05, Revised Code, any generation service from the point of generation to the point of consumption is not subject to the Commission’s regulation except as may be specifically allowed under Section 4905.06, Revised Code,[footnoteRef:150] and Sections 4928.141 to 4928.144, Revised Code (which relate exclusively to the establishment of an SSO for retail electric customers).  Section 4928.05(A), Revised Code, also specifically precludes the Commission from regulating such a service under Chapter 4909, Revised Code. [150:  Although Section 4928.05(A)(1), Revised Code, allows the Commission to supervise a competitive retail electric service under Section 4905.06, Revised Code, that authority is limited to supervising “the adequacy or accommodation afforded by [the] service, the safety and security of the public and [the utility’s] employees, and [the utility’s] compliance with all laws, orders of the commission, franchises, and charter requirements.”  Section 4905.06, Revised Code, does not provide any authority to the Commission to approve Duke’s Application to increase its compensation for Capacity Service.  ] 

The declaration that electric generation service is competitive and not subject to the various sections noted above is fatal to Duke’s application.  Duke cannot rely on the general supervisory authority of the Commission under Chapter 4905, Revised Code, or Section 4909.18, Revised Code, to increase its compensation for Capacity Service since those provisions cannot be applied to any competitive service.
The Commission’s remaining authority over the pricing of an EDU’s generation service is under Sections 4928.141 to 4928.144, Revised Code.  Duke, however, has not invoked the Commission’s authority under these Sections, and even if it had, they do not authorize the Commission to apply a cost-based ratemaking methodology to increase Duke’s compensation for Capacity Service declared competitive by Section 4928.03, Revised Code.
Under Section 4928.141 to 4928.143, Revised Code, the Commission may authorize the prices, terms, and conditions of an SSO.  An SSO’s default competitive supply price is market-based or tested, not cost-based.[footnoteRef:151]  Because Sections 4928.141 through 4928.143, Revised Code, specifically identify the means by which the Commission may regulate and supervise an EDU’s pricing for default supply of any competitive retail electric service, the Commission must follow these specific statutory requirements when addressing EDU compensation for any competitive service.  The Commission is prohibited from resorting to the general supervisory powers contained in Sections 4905.04, 4905.05, and 4909.06, Revised Code, in such circumstances.[footnoteRef:152] [151:  Section 4928.142, Revised Code, provides for the introduction of market-based prices through the use of a CBP to set the price of the SSO.  Section 4928.143, Revised Code, requires that the resulting ESP be more favorable in the aggregate than the market rate offer (“MRO”).  Thus, in each case, the SSO is market-based or tested.]  [152:  Columbus S. Power Co. v. Pub. Util. Comm’n of Ohio, 67 Ohio St.3d 535, 620 N.E.2d 835, 840 (1993).  In this case, the Ohio Supreme Court had to address whether the Commission could use its seemingly broad grant of authority contained in Section 4901.02, Revised Code (“The commission shall possess the powers and duties specified in, as well as all powers necessary and proper to carry out the purposes of Chapters …”) to promulgate an order that conflicted with other ratemaking statutes.  The Court held:
The comprehensive ratemaking formula provided by the General Assembly is meant to protect and balance the interests of the public utilities and their ratepayers alike.  Dayton Power & Light Co. v. Pub. Util. Comm., supra, 4 Ohio St.3d 91, 4 OBR 341, 447 N.E.2d 733.  We cannot conclude that it was the General Assembly’s intent under the above enabling statute, R.C. 4901.02(A), to permit the PUCO to disregard that very formula in instances in which it simply did not agree with the result.  Cf. Consumers’ Counsel, supra, 67 Ohio St.3d at 165, 21 O.O.3d at 104, 423 N.E.2d at 828 (“the General Assembly undoubtedly did not intend to build into its recently revised [1976] ratemaking formula a means by which the PUCO may effortlessly abrogate that very formula”). 
620 N.E.2d at 840.] 

Thus, the Commission is powerless to entertain Duke’s Application.  DECAM was correct when it stated that the Commission has no authority to increase the compensation of an EDU for Capacity Service based on the basis of cost.[footnoteRef:153]  The declaration that retail electric generation service is a competitive service removes from the Commission the authority to set or regulate the price, terms, and conditions of that service under its traditional ratemaking authority. [153:  FES Ex. 8 at 8.] 
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	Duke’s Application claims that the Commission has authority under Section 4909.18, Revised Code, to authorize a new tariff, Rider DR-CO, to allow Duke to collect, in the future, higher compensation for Capacity Service.[footnoteRef:154]  Citing several Supreme Court opinions,[footnoteRef:155] Duke’s Application alleges that it is seeking approval of a new charge for a “new service,”[footnoteRef:156] and therefore asserts that the requirements of Sections 4909.18 and 4909.19, Revised Code, which are applicable to applications seeking an increase of any rate or charge, do not apply.  As explained above, however, Section 4909.18, Revised Code, authorizes the Commission to approve a new charge or service in the case of an EDU’s noncompetitive retail services.  Section 4909.18, Revised Code, is not available to the Commission to authorize a charge which an EDU may collect from retail customers for any competitive service (including a new service) which is provided by an EDU.  Sections 4928.141 through 4928.143, Revised Code, are the only sources of the Commission’s authority to approve rates, charges, terms, and conditions for a competitive generation service available from an EDU. [154:  Duke Ex. 1 at 4 & 5.]  [155:  Id. at 5 n.13 & 6 n.14.]  [156:  Id. at 5.] 

Even if the Commission could address Duke’s Application under Section 4909.18, Revised Code, Duke would be subject to extensive procedural requirements applicable to a request to increase rates with which Duke admits it has not complied.[footnoteRef:157]  Duke attempts to avoid the mandatory requirements of Sections 4909.18 and 4909.19, Revised Code, by asserting that the Commission may approve the increase in compensation because it is seeking approval of a tariff applicable to a new service and not seeking an increase in compensation from its customers.[footnoteRef:158]  The Application’s assertions that it is proposing a charge for a “new service” and not seeking an increase in compensation for an existing service are meritless. [157:  See discussion below on the procedural requirements applicable to an application to increase rates.]  [158:  Duke Ex. 1 at 6.  In the context of a transition plan, the Commission was required to conduct an evidentiary hearing when it reviewed an application for the creation and amortization of additional regulatory assets.  Section 4928.40, Revised Code.  Because Duke is seeking transition revenue, a complete and public review of Duke’s request is appropriate in this instance as well.] 
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Although Duke argues otherwise, Duke’s Application seeks an increase in the compensation it receives for Capacity Service it currently supplies to CRES providers and successful SSO auctions bidders.[footnoteRef:159]  The Application confirms that Duke is currently collecting compensation for the Capacity Service it provides in accordance with RPM-Based Pricing and requests that the Commission increase that compensation by $729 million.[footnoteRef:160]  The deferral proposed in Duke’s Application is the accounting host for the increased compensation and an explicit admission that Duke is already receiving compensation for generation Capacity Service, albeit at a level that is less than Duke now wants. [159: Duke’s SSO tariff includes a Retail Capacity Rider that is calculated based on the wholesale Final Zonal Capacity Price associated with the annual auctions conducted by PJM.  The tariff rate is established for three periods coinciding with the PJM delivery years.  Duke Energy Ohio, Tariff Sheet 111 at 1 (viewed at:	 http://www.puco.ohio.gov/emplibrary/files/docketing/tariffs/Electric/Duke%20Energy%20Ohio/PUCO%2019%20Retail%20Electric%20Service.pdf).]  [160:  Duke Ex. 1 at 4 & 8.  ] 

Attempting to avoid the obvious conclusion that it is seeking an increase in compensation for an existing service, Duke also alleges that it is seeking a new charge because Duke “has never before had a tariff for the collection of the costs incurred by it in fulfilling its obligations as an FRR entity.”[footnoteRef:161] [161:  Id. at 5.] 

Duke’s testimony, however, confirms that it is seeking to increase its compensation for its existing Capacity Service.  As Mr. Trent admitted, “I guess I would distinguish between the service we are providing and the payment, the wholesale service is not being provided to the retail customer, but we are collecting for that in two forms.  You know, one, we’re collecting the market price ultimately, and that flows through the PJM; and then the second component is a retail payment, which is the deferral amount.”[footnoteRef:162]  Thus, Duke understands that it is increasing its compensation for an existing service. [162:  Tr. Vol. II at 353.] 

Further, Duke’s assertion that it did not have a state compensation mechanism is wrong.  Duke in its Commission-approved ESP Stipulation agreed to ESP rates based on RPM-Based Prices.[footnoteRef:163]  Duke’s allegation that it is seeking a new charge on the ground that the Commission had not previously set a state compensation mechanism for it at the RPM-Based Price defies fact.[footnoteRef:164] [163:  IEU-Ohio Ex. 5 at 7 & 12.]  [164:  If Duke is correct that there is no current state compensation mechanism, then the RAA directs that it may file an application with FERC under Section 205 of the FPA.  IEU-Ohio Ex. 9 at 122.] 

Thus, Duke is seeking to increase the total compensation it is currently receiving for the provision of Capacity Service.  Under the terms of the ESP Stipulation, Duke is collecting the RPM-Based Price for the Capacity Service it provides.[footnoteRef:165]  The charge Duke is seeking is for the same service it is supplying to CRES providers and successful auction bidders at the RPM-Based Price.[footnoteRef:166]  As one Duke witness conceded, “there would be an additional payment involved here.”[footnoteRef:167]   [165:  Tr. Vol. II at 353-54.]  [166:  Tr. Vol. II at 355.]  [167:  Tr. Vol. II at 357 (emphasis added).] 
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If, as Duke claims, the Commission has jurisdiction to increase Duke’s compensation for the provision of Capacity Service and that service has not been declared competitive, Duke, the Commission Staff, and the Commission itself must comply with detailed procedural and substantive requirements under Sections 4909.18 and 4909.19, Revised Code, and related sections before the Commission can authorize the relief Duke seeks.  Duke, however, admits it has not complied with those requirements.
Under Ohio’s traditional ratemaking process, an application to increase compensation filed under Section 4909.18, Revised Code, must contain: a “complete operating statement of its last fiscal year, showing in detail all its receipts, revenues, and incomes from all sources, all of its operating costs and other expenditures, and any analysis such public utility deems applicable to the matter referred to in said application;” “a statement of the income and expense anticipated under the application filed;” and “a statement of financial condition summarizing assets, liabilities, and net worth.”[footnoteRef:168] [168:  Section 4909.18, Revised Code.] 

Additionally, the electric utility must provide a valuation of the property used and useful for purposes of providing service to the public.  Section 4909.04, Revised Code, provides that “the reasonableness and justice of rates and charges” are based on the value of the public utility’s property as set forth in Section 4909.05, Revised Code.  Section 4909.05, Revised Code, contains a detailed list of how to value the various types of public utility property that are “used and useful” in providing “service and convenience” to the public.
The Commission may also designate additional information that must be filed with an application to increase compensation.[footnoteRef:169]  The Commission has done so with the adoption of standard filing requirements.[footnoteRef:170] [169:  Section 4909.18(E), Revised Code.]  [170:  Rule 4901-7-01, Ohio Administrative Code, provides:
All applications for an increase in rates filed under section 4909.18 of the Revised Code, all complaints filed under section 4909.34 of the Revised Code, and all petitions filed by a public utility under section 4909.35 of the Revised Code shall conform to the standard filing requirements, set forth in appendix A to this rule.  The commission may, upon timely motion, waive specific provisions of the standard filing requirements, but such waivers must be obtained prior to the time that application, complaint, or petition is filed with the commission.  In the absence of such a waiver, the commission may reject any filing which fails to comply with the requirements of this rule.] 

When a proper application seeking Commission approval of an increase in cost-based compensation for retail service is filed with the Commission, the requirements of Section 4909.19, Revised Code, also attach and must be satisfied before the Commission may act on the application.  That section requires the Commission to initiate an investigation; a report of the investigation must be prepared and issued by the Commission’s Staff; and the report of investigation must be circulated to the applicant, the mayor of any municipal corporation affected by the application, and any other person the Commission deems interested.[footnoteRef:171]  Parties must be afforded time to file objections, and if objections are filed, the application must be set for hearing.  Only after a complete record is prepared and submitted to the Commission may the Commission rule on an application seeking authority to increase cost-based compensation for service provided by an EDU to the public.[footnoteRef:172] [171:  Section 4909.19(C), Revised Code.]  [172:  Id.] 

Duke’s Application and the supporting testimony fail to provide the information required to perfect an application to increase compensation for an existing service under Section 4909.18, Revised Code.[footnoteRef:173]  Instead, Duke points to data contained in Duke’s Annual Report (“FERC Form 1”) and other internal sources, some of which it deems confidential and has redacted from its publicly filed application,[footnoteRef:174] but does not suggest how the referenced data satisfy the statutory requirements applicable to applications to secure Commission approval of an increase in compensation for retail or any service. [173:  Mr. Wathen conceded that Duke’s application does not comply with the standard filing requirements.  Tr. Vol. VI at 1398.]  [174:  Duke Ex. 1, Attachment B; Duke Ex. 12.] 

Duke further admitted that the procedural requirements applicable to a request to increase rates were not satisfied.  Mr. Wathen conceded that the Staff did not perform an audit of Duke’s application,[footnoteRef:175] Duke did not publish notice of its application,[footnoteRef:176] the Staff did not prepare a Staff Report,[footnoteRef:177] and the application and a Staff Report were not served on municipalities.[footnoteRef:178]  No property report was prepared.[footnoteRef:179]  The Commission did not establish a date certain or test year.[footnoteRef:180] [175:  Tr. Vol. VI at 1399.]  [176:  Tr. Vol. VI at 1399.]  [177:  Tr. Vol. VI at 1400.]  [178:  Tr. Vol. VI at 1400.]  [179:  Tr. Vol. VI at 1400.]  [180:  Tr. Vol. VI at 1400-01.] 

In short, Duke has failed to comply with the requirements applicable to a request to increase rates.  Instead, it is seeking to have the Commission invent and apply a cost-based ratemaking methodology to produce a uniquely defined compensation mechanism.  Nothing in Chapter 4909, Revised Code, provides the Commission with the authority to increase Duke’s rates in such an arbitrary manner.
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	Because Duke, an EDU, is seeking to increase its compensation for the provision of Capacity Service through the Application, the Commission’s authority to authorize Duke to collect such compensation is confined to Sections 4928.141 to 4928.143, Revised Code.[footnoteRef:181]  Section 4928.143, Revised Code, provides the Commission authority to approve an ESP, the type of SSO that is currently in place for Duke.  An ESP may contain only those provisions that are set out in the list contained in Section 4928.143(B), Revised Code.[footnoteRef:182]  Additionally, under Section 4928.143(C)(1), Revised Code, the EDU has the burden of demonstrating that its proposed ESP, including its pricing and all other terms and conditions, is more favorable in the aggregate than an MRO available under Section 4928.142, Revised Code.  The requirements of Section 4928.143, Revised Code, also apply when the EDU seeks to subsequently increase those rates during the term of the ESP.[footnoteRef:183]  Additionally, the Commission’s authority to approve a deferred compensation collection mechanism for an EDU and its provision of any SSO-related offering is limited to the authority delegated to the Commission in Section 4928.144, Revised Code. [181:  Section 4928.05(A), Revised Code.]  [182:  In re Columbus S. Power Co., 128 Ohio St.3d 512, 519 (2011).]  [183:  AEP-Ohio ESP II Case, Opinion and Order at 49 (“If, and when, AEP-Ohio seeks recovery under the [Pool Termination Rider], it will maintain the burden set forth in Section 4928.143, Revised Code.”)] 

Duke did not demonstrate that the proposed charge, a charge designed to increase Duke’s (an EDU) compensation for Capacity Service, can be lawfully authorized by the Commission pursuant to Section 4928.143(B), Revised Code.  That Section, and that Section alone, dictates how and when the Commission may authorize an EDU to obtain retail compensation for any competitive service.[footnoteRef:184] [184:  In re Columbus S. Power Co, 128 Ohio St.3d at 519-20.] 

Although Duke is seeking to increase its total compensation through a retail charge,[footnoteRef:185] Duke also did not demonstrate that the requested increase in compensation for Capacity Service can be authorized by the Commission in accordance with the requirements of Section 4928.143(C)(1), Revised Code.  Duke admitted that it had not provided supporting testimony that the increase in its retail compensation would result in rates that would pass the ESP versus MRO test.[footnoteRef:186]  In contrast, FES demonstrated that the increased retail charge for Capacity Service would result in an ESP that would fail the test.[footnoteRef:187]  Because Duke has not and cannot satisfy its burden of proof to demonstrate that its increased retail charges satisfy the ESP versus MRO test, the Commission does not have authority to increase the compensation Duke is seeking. [185:  Tr. Vol. II at 353-55.]  [186:  Tr. Vol. VI at 1401-02.]  [187:  FES Ex. 1 at 25-34.] 

	The Application’s proposal to defer, for future collection, the increase in compensation for Capacity Service is also unlawful.  Any authority the Commission may have to allow Duke to defer and “phase-in” an increase in compensation for any competitive service that Duke supplies as a default provider is contained in Section 4928.144, Revised Code.  That Section requires that the compensation which is eligible to be deferred for future collection or “phased-in” must be authorized pursuant to a proceeding under Sections 4928.141 through 4928.143, Revised Code.  Since Duke is not seeking to increase its compensation for Capacity Service through an MRO or ESP, the Commission may not authorize the deferral Duke is seeking under Section 4928.144, Revised Code.[footnoteRef:188] [188:  Duke agrees that Section 4928.144, Revised Code, does not apply.  Duke Ex. 1 at 30; Tr. Vol. V at 1201.  However, Duke claims that it may secure the necessary accounting authority under Section 4905.13, Revised Code.  As discussed below, the accounting authority that Duke is seeking under Section 4905.13, Revised Code, also is unlawful.] 

	In summary, the authority of the Commission to set the retail generation compensation of Duke is limited to setting the terms of the SSO.  Duke has made no attempt to demonstrate that its Application complies with the requirements of Section 4928.143, Revised Code.  That failure is fatal to Duke’s Application.
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Duke’s Application asserts that the increase in compensation for Capacity Service can be authorized by the Commission pursuant to the terms of the RAA and the prevailing state compensation mechanism.[footnoteRef:189]  This assertion is wrong.  The RAA cannot extend the Commission’s statutory jurisdiction.  Even if the Commission had authority to regulate Capacity Service pricing based on the RAA, Duke’s Application does not seek a state compensation mechanism that could be authorized under the terms of the RAA.  Finally, the Commission does not have authority to determine what, if any, rights Duke may have under the RAA to collect higher compensation for Capacity Service from retail customers through nonbypassable charges. [189:  Duke Ex. 1 at 10.] 

Although the Commission noted in the AEP-Ohio Capacity Case that its assertion of jurisdiction was “consistent with the governing section of the RAA”,[footnoteRef:190] the RAA does not authorize the Commission to invent and apply a cost-based ratemaking methodology to compensate Duke for its FRR obligations.  The section of the RAA relied upon by Duke (and the Commission in the AEP-Ohio Capacity Case) states only that a state compensation mechanism will prevail “where the state regulatory jurisdiction requires the switching customer or the LSE to compensate the FRR Entity for its FRR capacity obligations.”[footnoteRef:191]  As noted above, the RAA does not state in any way that the Commission has authority to invent and apply a cost-based ratemaking methodology to increase Duke’s compensation for providing Capacity Service. [190:  AEP-Ohio Capacity Case, Opinion and Order at 13.]  [191:  IEU-Ohio Ex. 9 at 122.] 

Even if the RAA contained terms that suggested that the Commission could authorize an increase in Duke’s compensation, the RAA could not expand the Commission’s jurisdiction to grant the relief sought by Duke.  The Commission’s subject matter jurisdiction is set by statute.[footnoteRef:192]  The RAA, however, is a contract among PJM members and is approved as a tariff by FERC.[footnoteRef:193]  Thus, the RAA cannot extend the jurisdiction of the Commission.[footnoteRef:194] [192:  City of Washington v. Pub. Util.Comm’n of Ohio, 99 Ohio St. 70, 72 (1918); see, also, Federal Deposit Insurance Corp. v. Board of Finance and Revenue, 84 A.2d 495, 499 (Pa. Sup. Ct. 1951) (an agency cannot confer jurisdiction on itself).]  [193:  PJM Interconnection, L.L.C., 115 FERC ¶ 61,079 (2006) (finding preexisting pricing model to be unjust and unreasonable); PJM Interconnection, L.L.C., 117 FERC ¶ 61,331 (2006) (approving, with conditions, the RPM); PJM Interconnection, L.L.C., 119 FERC ¶ 61,318 (2007) (clarifying nature and extent of order approving the RPM).]  [194:  Fox v. Eaton Corp., 48 Ohio St.2d 236, 238 (1976); In re Kerry Ford, Inc., 106 Ohio App.3d 643, 651 (10th Dist. Ct. App. 1995).] 

	Additionally, the “charge” sought by Duke is not one authorized by the RAA.  Section D.8 of Schedule 8.1 of the RAA sets out the compensation which an FRR Entity is entitled to receive from a CRES provider or switching customer in a state that provides for retail competition.[footnoteRef:195]  The state compensation mechanism is defined as the compensation from the CRES provider or the switching customer—and no one else. [195:  IEU-Ohio Ex. 9 at 122.] 

	Rather than a charge between it and the CRES provider or switching customer, Duke is seeking a nonbypassable charge, i.e., a charge that it can collect from both shopping and non-shopping customers.  Because this charge applies to all retail customers, it does not fall into the definition of the state compensation mechanism contained in the RAA—the charge “the state regulatory jurisdiction requires of switching customers or the [alternative retail] LSE to compensate the FRR entity.”  Thus, even if the Commission derived some jurisdiction from the RAA, the charge that Duke is seeking does not conform to the description of a state compensation mechanism contained in the RAA.
Additionally, the Commission is without authority to “adjudicate controversies between parties as to contract rights.”[footnoteRef:196]  The RAA is a contract among its members and is to be interpreted, construed, and governed by the state law of Delaware.[footnoteRef:197]  As a result, the Commission is without jurisdiction to determine what, if any, rights Duke may have under the RAA.  This is particularly true in this case since the RAA is subject to the exclusive jurisdiction of FERC: it is a FERC approved tariff.[footnoteRef:198] [196:  New Bremen v. Pub. Util. Comm’n of Ohio, 103 Ohio St. 23, 30-31 (1921).]  [197:  IEU-Ohio Ex. 9 at 71.]  [198:  PJM Interconnection, L.L.C., 117 FERC ¶ 61,331 (2006).] 

The determination that RPM establishes a just and reasonable rate provides another ground for rejecting Duke’s Application.[footnoteRef:199]  RPM-Based Pricing is based on a FERC-approved contract binding on Duke.  Additionally, Duke has entered into an ESP Stipulation that contractually sets Duke’s compensation for Capacity Service supplied to PJM for the load served by CRES providers and winning SSO auction bidders at the RPM-Based Price.  Under applicable federal and state law, Duke is required to demonstrate that its current compensation under these agreements is not in the public interest before it can secure compensation in excess of that provided by the agreements.[footnoteRef:200]  Even though Duke claims it is not attempting to directly increase its compensation by altering the RAA or the ESP Stipulation, it is proposing to increase indirectly its compensation for Capacity Service through nonbypassable retail charges.  Duke should not be permitted to do indirectly what it could not do directly.  Thus, if the Commission could entertain Duke’s Application, the Application must be held to the standard of proof that requires Duke to demonstrate that its current compensation for Capacity Service is not in the public interest.  [199:  FES Ex. 15.]  [200:  Federal Power Comm’n v. Sierra Pacific Power Co., 350 U.S. 348 (1956); United Gas Co. v. Mobile Gas Corp., 350 U.S. 332 (1956); In the Matter of the Application of Ohio Power Company to cancel certain special power agreements and for other relief, Case No. 75-161-EL-SLF, Opinion and Order at 6 (Aug. 4, 1976).] 

Duke has not attempted to make that demonstration.  Duke’s Application and testimony claim only that Duke is entitled to a “cost-based charge”[footnoteRef:201] and that it will be operating at a loss unless the Commission approves an increase in compensation.[footnoteRef:202]  These allegations fall short of the demonstration that RPM-Based Prices adversely affect the public interest that Duke must make to justify breaking its commitment to supply Capacity Service on the terms stated in the ESP Stipulation. [201:  Duke Ex. 1 at 2.  Duke relies extensively on the Commission’s decisions affording AEP-Ohio increased compensation for the provision of generation-related capacity service to CRES providers.  See, e.g. id. at 2 n.1.  AEP-Ohio, however, disagrees that the relief it received from the Commission is also available to Duke.  Initial Comments of Ohio Power Company (Jan. 2, 2013).]  [202:  See, e.g., Duke Ex. 1 at 8-9.] 
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	The Commission has no authority under Ohio law or the RAA to approve the increase in nonbypassable compensation or the delayed collection that Duke has proposed.  If, as Duke assumes, the service is a wholesale service, the Commission has no jurisdiction to authorize an increase in the compensation for the service.
Further, as a result of changes effected by SB 3 and SB 221, whatever remaining authority the Commission has to set prices for retail generation service is limited to authorization of the terms of an SSO.  Duke has not shown that the charge can be authorized under Section 4928.143(B), Revised Code, and even if it could, the resulting ESP would fail the ESP versus MRO test.
Even if generation Capacity Service was deemed noncompetitive, Duke has ignored the statutory requirements applicable to an increase in charges for a noncompetitive service.
Finally, the RAA cannot provide any independent basis for the Commission to approve Duke’s Application.
Because there is no legal basis for the Commission to authorize the increase in retail rates Duke is seeking, the Commission must deny the Application.
[bookmark: _Toc360101250][bookmark: _Toc360115015][bookmark: _Toc360169292][bookmark: _Toc360173210][bookmark: _Toc360179995][bookmark: _Toc344646478][bookmark: _Toc344469098][bookmark: _Toc344469053][bookmark: _Toc344468966][bookmark: _Toc344468870][bookmark: _Toc344382780][bookmark: _Toc344310275][bookmark: _Toc344303836][bookmark: _Toc343776643][bookmark: _Toc343775683][bookmark: _Toc343775508][bookmark: _Toc344894211][bookmark: _Toc344889902][bookmark: _Toc360192709][bookmark: _Toc360193180]Duke’s voluntary FRR election does not justify increased compensation
Apart from its meritless claims that it is not seeking to undermine the ESP Stipulation and that the Commission may approve its Application based on its general supervisory authority, Duke is also proposing a result that it claims is consistent with its status as an FRR Entity.  Duke’s multi-step argument that it is entitled to additional compensation due to its FRR election, however, is nonsense.
According to Duke, its claim for increased revenue is justified because it provides Capacity Service as an FRR Entity.  Asserting that Duke “was required to be an FRR entity” on entering PJM on January 1, 2012,[footnoteRef:203] Duke concludes that it “had a fixed, binding obligation to supply capacity for the Duke Energy Load Zone.”[footnoteRef:204]  Duke then points to the RAA and the Commission’s decision in the AEP-Ohio Capacity Case as the basis for its claim that RPM-Based Prices for Capacity Service are insufficient to yield adequate compensation to Duke for the “unique service” it provides as an FRR Entity.[footnoteRef:205]  Duke further argues that an FRR Entity has greater responsibilities to plan to satisfy load obligations than non-FRR entities.[footnoteRef:206]  As a result, Duke asserts that the FRR responsibility is “similar to the traditional, pre-restructuring resource planning responsibility of vertically integrated utilities.  Typically, utilities operating in such environments are entitled to recover their embedded cost of service.”[footnoteRef:207]   [203:  Duke Ex. 2 at 7.]  [204:  Id. at 8.]  [205:  Id. at 10.]  [206:  Duke Ex. 3 at 11-13.]  [207:  Id. at 12-13.] 

Duke’s starting point is that it was forced to make an FRR election, but that claim is misleading.  The effect of transferring to PJM on January 1, 2012 without participating in the BRAs applicable through the 2014/2015 delivery year did require it to make an FRR Election, but Duke was in control of the timing of its transfer to PJM.  “Duke had the option of staying in the Midwest ISO until June of 2015, and still participating in the RPM auctions held in 2012, 2013 and 2014 for delivery years 2015/16, 2016/17 and 2017/18 respectively.  This would have allowed [Duke] to meet its capacity obligations entirely through the RPM auctions once it migrated to PJM.  [Duke] did not pursue this option and instead voluntarily elected to become an FRR entity when it joined PJM in January 2012.”[footnoteRef:208] [208:  FES Ex. 2 at 12.] 

Additionally, Duke agreed to be compensated for the provision of Capacity Service at RPM-Based Prices.  Duke “had full knowledge of any risk associated with recovery of capacity revenue when it signed the ESP and PJM [i.e., BTR] Stipulations and chose to transition to PJM at the time and in the manner that [Duke] did.”[footnoteRef:209]  In its FRR Plan application to FERC, it stated that it would be compensated under the RAA at the default RPM-Based Prices.[footnoteRef:210]  It then waived the right to file an application at FERC for a cost-based capacity price as part of its BTR Stipulation.  It subsequently agreed to the known RPM-Based Prices and the ESSC as compensation for Capacity Service supplied to PJM to serve the load of successful auction bidders and CRES providers in the ESP Stipulation.[footnoteRef:211] [209:  Id. at 29.]  [210:  FES Ex. 7 at 12-13.]  [211:  IEU-Ohio Ex. 5 at 7 & 12; Tr. Vol. II at 505.] 

Duke’s claim that it has special risks and responsibilities associated with being an FRR Entity is as unsupported as its claim that it was forced to assume those responsibilities.  As Dr. Tabor demonstrated, the so-called risks of FRR status that Duke claims justify above-market compensation provide advantages to the FRR Entity.  “Once contracted for, the amount and nature of the FRR entity’s obligations are known and the prices and quantities are fixed for the duration of the FRR period.  While the FRR entity may see some risk with regard to its customer base and not have the annual flexibility that a capacity supplier in the RPM auctions may have, the FRR entity will not see the price swings that may occur in RPM auctions.”[footnoteRef:212]  The lack of risk associated with price volatility was particularly true for Duke because Duke’s election to enter PJM in January 2012 came with a full understanding of the compensation it would receive when it elected in its FERC filings to charge RPM-Based Prices for Capacity Service. [212:  FES Ex. 2 at 29.] 

Duke also overstates the “specialness” of its FRR obligations relative to those of LSEs subject to RPM.  Under the RAA, the desired outcome from RPM and the FRR Alternative is to “ensure that adequate Capacity Resources … to provide reliable service to loads within the PJM Region,” and to do so “in a manner consistent with the development of a robust competitive market place.”[footnoteRef:213]  To effect that outcome, non-FRR Entities, like FRR Entities, are subject to the PJM pooling requirements including a fixed reserve margin. [footnoteRef:214]  They are under a similar duty to coordinate and cooperate under the RAA.[footnoteRef:215]  As LSEs, they must deliver capacity resources that clear the auction or suffer performance penalties.[footnoteRef:216]  Thus, the non-FRR Entity has similar performance obligations to the FRR Entity. [213:  IEU-Ohio Ex. 9 at 23.]  [214:  Tr. Vol. III at 616-17.]  [215:  Tr. Vol. III at 618.]  [216:  Tr. Vol. III at 619.] 

Moreover, contrary to Mr. Trent’s assertion, the AEP-Ohio Capacity Case did not clear a path for the approval of additional capacity compensation for Duke due to its FRR status.  According to Mr. Trent, “Prior to this decision [i.e., the AEP-Ohio Capacity Case], the Commission had never before provided that the state compensation mechanism for determining the price of FRR Capacity Service was anything other than the RPM rate.”[footnoteRef:217]  The Commission itself, however, has found that the AEP-Ohio Capacity Case is expressly limited to AEP-Ohio.  In an Entry on Rehearing in the AEP-Ohio Capacity Case, the Commission stated, “The Commission initiated this proceeding solely to review AEP-Ohio’s capacity costs and determine an appropriate capacity charge for its FRR obligations.”[footnoteRef:218]   [217:  Duke Ex. 2 at 10.]  [218:  AEP-Ohio Capacity Case, Entry on Rehearing at 32 (Oct. 17, 2012).] 

Additionally, the Commission set the level of compensation for Capacity Service in the AEP-Ohio Capacity Case, but left to the AEP-Ohio ESP II Case the determination of the mechanism to recover amounts that AEP-Ohio was authorized to defer.  In this proceeding, Duke seeks to establish the level of compensation and the recovery mechanism outside an ESP proceeding in which the effects of the mechanism would be subject to the ESP versus MRO test.  Once again, Duke is not asking the Commission to follow the process the Commission followed to establish AEP-Ohio’s compensation.[footnoteRef:219] [219:  IEU-Ohio does not support either the process or results of the AEP-Ohio cases on which Duke relies.  The lawfulness of the Commission’s decision to afford AEP-Ohio additional compensation remains unsettled, as both cases presently on appeal to the Supreme Court of Ohio.] 

Additionally, Duke and AEP-Ohio are not similarly situated (even if Mr. Trent’s assertion that both are FRR Entities is assumed to be true.[footnoteRef:220])  Unlike AEP-Ohio, Duke agreed to the level of compensation it would receive for Capacity Service in a FERC proceeding and through its ESP Stipulation.[footnoteRef:221]  Additionally, Duke, when it sought additional capacity compensation, had already secured approval to transfer its generation assets.[footnoteRef:222]  Any injury the EDU was incurring because of the financial performance of its “legacy” generating assets could have been resolved: Duke, the EDU, can transfer or sell the assets or otherwise separate (as required by Ohio law) its competitive and noncompetitive business segments.[footnoteRef:223]  Finally, Duke has no remaining generation responsibility for its default service customers; default generation service is secured through an auction.  Thus, there are significant differences between Duke and AEP-Ohio. [220:  In the case of AEP-Ohio, AEPSC is the agent for the AEP generating companies.  The FRR Entity, therefore, is not AEP-Ohio.]  [221:  OEG Ex. 1 at 20-21.]  [222:  Id.]  [223:  Since this case commenced, the Commission has approved the transfer of AEP-Ohio’s generation assets.  In the Matter of the Application of Ohio Power Company for Approval of Full Legal Corporate Separation and Amendment to its Corporate Separation Plan, Case No. 12-1126-EL-UNC, Finding and Order (Oct. 17, 2012); FERC also has provided conditional approval.  Ohio Power Company, FERC Docket No. EC13-26-000, Order Conditionally Authorizing Disposition of Jurisdictional Facilities (Apr. 29, 2013).] 

Further, Duke seeks a result the Commission did not sanction in the AEP-Ohio Capacity Case.  The AEP-Ohio Capacity Case addressed solely the compensation that AEP-Ohio should receive for capacity of the load served by CRES suppliers.  As part of its opportunistic Application in this case, Duke asserts the much broader claim that all Capacity Service under its FRR Plan should be compensated through an invented cost-based ratemaking methodology.  Also, AEP-Ohio did not seek to retroactively apply its invented cost-based formula to increase its compensation for Capacity Service it had previously provided.  Duke, however, seeks to increase back to August 1, 2012 the compensation it receives for Capacity Service that wholesale and retail customers have already bought and paid for.
Finally, Duke’s claim that it has an entitlement to embedded cost recovery because it is an FRR Entity is based on an erroneous view of Ohio law.  Retail electric generation service in Ohio has been declared competitive and is no longer subject to the cost-based regulatory regime applicable to noncompetitive electric services.[footnoteRef:224]  Regardless of how Duke seeks to name and rename the Capacity Service it provides, the Commission is without legal authority to invent and apply a cost-based ratemaking methodology to increase Duke’s compensation for supplying Capacity Service.[footnoteRef:225] [224:  Sections 4928.03 & 4928.05, Revised Code.]  [225:  See discussion above.] 

Because Duke’s justification for its Application premised on the special obligations it has as an FRR Entity is groundless, it does not provide Duke or this Commission a basis to reopen the ESP Stipulation and increase Duke’s compensation for Capacity Service.
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Duke has previously recognized that “transition revenue” is the difference between the revenue that Duke has an opportunity to receive for the provision of generation-related service and the revenue collection opportunity provided by Ohio’s previously applicable traditional ratemaking methodology.[footnoteRef:226]  Despite its protest otherwise, Duke is requesting that the Commission permit Duke to collect transition revenue or its equivalent through future nonbypassable charges.  Ohio law and Duke’s ETP and RSP Stipulation, however, preclude the Commission from authorizing an electric utility to bill and collect transition revenue or its equivalent after the MDP.   [226:  See discussion above of the CG&E transition revenue calculation.] 
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In the Application, Duke requests Commission authority to collect transition revenue or its equivalent from retail consumers based on the calculation of the amount it cannot collect at market-based rates.  Duke’s Application states that the proposed generation-related compensation increase is based on its “legacy” Ohio generation assets,[footnoteRef:227] the assets that Ohio law requires to be fully on their own in the competitive market.  The Application further alleges that Duke “has committed owned legacy generation resources to fulfilling its obligation as an FRR entity.”[footnoteRef:228]  It claims that Duke is recovering “only the [RPM-Based Price] in effect for the rest of the PJM region” and that the pricing structure “applies with regard to all retail load in [Duke’s] service territory.”[footnoteRef:229]  The RPM-Based Price, Duke alleges, “is significantly less than [its] cost of providing capacity sufficient to meet its FRR obligations.”[footnoteRef:230]  Duke then seeks to defer and collect the difference in revenue between the proposed “cost-based” compensation and the “significantly less” RPM-Based compensation as computed based on Duke’s “legacy” generating assets.[footnoteRef:231] [227:  Duke Ex. 1 at 7-8 and Attachment A & B.]  [228:  Id. at 3.]  [229:  Id. at 4.]  [230:  Id.]  [231:  Id. at 8-9.] 

Duke’s testimony confirms that Duke is seeking above-market revenue based on the difference between the net cost of providing generation service from the legacy generating assets and the RPM-Based Prices for Capacity Resources it agreed to under the ESP Stipulation.  Duke’s “rate” witness, Mr. Wathen, states that he attempted to replicate the calculation that the Commission used in the AEP-Ohio Capacity Case to produce a “cost-based” revenue requirement.[footnoteRef:232]  He then subtracted from the revenue requirement the revenue Duke expects to earn from its legacy generation assets through energy and ancillary services.  The result is the “net fixed cost of providing capacity service.”[footnoteRef:233]  The balance of the “net fixed cost of providing capacity service” to be deferred and collected from customers then is reduced by the amounts Duke is recovering through the market-based capacity revenue it receives from PJM.[footnoteRef:234]  Based on the descriptions provided by the Application and Mr. Wathen of the amounts Duke is seeking to collect if the Commission approves Duke’s Application, Duke will recover an amount in excess of what it collects through the market-based RPM-Based Price for capacity. [232:  Duke Ex. 12 at 3-13.]  [233:  Id. at 14.]  [234:  Id.] 

The difference in revenue that Duke seeks to collect in this case through a nonbypassable charge from all retail customers is transition revenue or its equivalent.  As defined by statute, it is the amount in revenue “not otherwise recoverable in a competitive market.”[footnoteRef:235]  As defined by Duke in its ETP Case, it is “the difference between the revenue requirements a utility would have under regulation and the revenues it likely will receive in a competitive market”[footnoteRef:236] [235:  Section 4928.39(C), Revised Code.]  [236:  IEU-Ohio Ex. 12 at 10.] 
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Ohio law precludes the Commission from authorizing additional transition revenue.  “With the termination of the approved revenue source, the utility shall be fully on its own in the competitive market.  The commission shall not authorize the receipt of transition revenue or any equivalent revenues by an electric utility except as expressly authorized in section 4928.31 to 4928.40 of the Revised Code.”[footnoteRef:237]  Further, “[a] standard service offer under section 4928.142 or 4928.143 of the Revised Code shall exclude any previously authorized allowances for transition costs, with such exclusion being effective on and after the date that the allowance is scheduled to end under the utility’s rate plan.”[footnoteRef:238] [237:  Section 4928.38, Revised Code.]  [238:  Section 4928.141(A), Revised Code.] 

Under Duke’s ETP, the MDP ended for nonresidential customers on December 31, 2004.  For residential customers, the MDP ended on December 31, 2005.[footnoteRef:239]  Thus, the Commission is without statutory authority to consider or approve Duke’s Application and the request for transition revenue contained in it. [239:  RSP Case, Opinion and Order at 22-23.] 
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Additionally, the presentation of a transition or equivalent revenue claim in Duke’s Application and any action by the Commission that would grant such claim would violate the terms of the Commission-approved ETP and RSP Stipulations.  The ETP Stipulation resolved issues arising from the mandatory application CG&E made following the passage of SB 3.  In the ETP Stipulation, CG&E gave up any claim to a generation transition charge.  The RSP Stipulation did not alter or amend CG&E’s agreement to forego a generation transition charge.
In violation of its commitment in the ETP and RSP Stipulations, Duke, CG&E’s successor, seeks in this Application to recover transition or equivalent revenue of $257 million annually.  To prevent a violation of the ETP and RSP Stipulations, the Commission must hold Duke to the bargain CG&E made with its customers and that the Commission approved as being in the public interest.
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As discussed above, it is the policy of the State to rely upon competition to discipline generation-related electricity prices in Ohio.  To that end, the Commission “shall ensure that the policy specified in section 4928.02 of the Revised Code is effectuated.”[footnoteRef:240]  As provided by Section 4928.02(H), Revised Code, it is the State’s policy to: [240:  Section 4928.06(A), Revised Code.] 

Ensure effective competition in the provision of retail electric service by avoiding anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or to a product or service other than retail electric service, and vice versa, including by prohibiting the recovery of any generation-related costs through distribution or transmission rates.
Because state policy precludes anticompetitive subsidies and prohibits the recovery of generation-related costs through distribution or transmission rates, the Commission previously refused to authorize nonbypassable charges to collect embedded generation-related costs.  In AEP-Ohio’s Sporn Case, the Commission held that Section 4928.02(H), Revised Code, “requires the Commission to avoid subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service.  [AEP-Ohio] seeks to establish a nonbypassable charge that would be collected from all distribution customers by way of the [requested charge].  Approval of such a charge would effectively allow the Company to recover competitive, generation-related costs through its noncompetitive, distribution rates, in contravention of the statute.”[footnoteRef:241] [241:  In the Matter of the Application of Ohio Power Company for Approval of the Shutdown of Unit 5 of the Philip Sporn Generating Station and to Establish a Plant Shutdown Rider, Case No. 10-1454-EL-RDR, Finding and Order at 19 (Jan. 11, 2012) ("Sporn Case").] 

Duke’s Application presents a similar violation of state policy because it seeks a determination that Duke is entitled to increase its compensation for Capacity Service above a market-based amount and to impose the burden of this higher amount on distribution service customers through nonbypassable charges.  Because all retail customers will be required to pay the charge to fund the higher level of compensation for Capacity Service, Duke’s competitive generation business will effectively receive a preference and subsidy from its distribution customers in violation of the requirements of Section 4928.02(H), Revised Code.  The preference and subsidy work to unlawfully insulate Duke’s generation business from the market discipline that the General Assembly inserted to displace the dysfunction of traditional cost-based economic regulation.
Because approval of the Application will produce an unlawful subsidy, it will also result in a violation of Section 4928.17, Revised Code.  Under that Section, “no electric utility shall engage in this state, either directly or through an affiliate, in the businesses of supplying a noncompetitive retail electric service and supplying a competitive retail electric service … unless the utility implements and operates under a corporate separation plan that … is consistent with the policy specified in section 4928.02 of the Revised Code.”  Further, the plan must satisfy the public interest and be “sufficient to ensure that the utility will not extend any undue preference or advantage to … part of its own business engaged in the business of supplying the competitive retail electric service.”[footnoteRef:242]  By providing its “legacy” generation assets with a subsidy, Duke’s proposal violates these requirements for corporate separation. [242:  Section 4928.17(A)(2) & (3), Revised Code.] 

Duke compounds the violation of Section 4928.17, Revised Code, by proposing to “flow through” the increased revenue to an affiliate once Duke completes the transfer of its legacy generating assets.[footnoteRef:243]  The flow through of revenue from the nonbypassable charge from Duke to a competitive affiliate would insulate the affiliate from competition and continue the violation of Section 4928.17, Revised Code.[footnoteRef:244]   [243:  Duke Ex. 1 at 10; Tr. Vol. I at 213.]  [244:  See In the Matter of the Application of Ohio Power Company for Approval of an Amendment to its Corporate Separation Plan, Case No. 12-1126-EL-UNC, Application for Rehearing and Memorandum in Support of Industrial Energy Users-Ohio at 23-26 (Nov. 16, 2012).] 

As part of its case, Duke asserts that its proposed increase in compensation will not adversely affect competition,[footnoteRef:245] but Duke has not addressed the potential harm to competition caused by its Application.[footnoteRef:246]  The effect of the subsidies to Duke’s generation business will distort the competitive environment in favor of Duke and its affiliates.[footnoteRef:247]  Because Duke cannot lawfully secure above-market compensation for its competitive generation assets or flow through that compensation to its affiliate through the proposed nonbypassable charge, the Commission must deny the Application. [245:  Duke Ex. 3 at 20-21.]  [246:  Tr. Vol. III at 620-21.]  [247:  FES Ex. 3 at 10-11.  For example, Duke or its affiliate may be able to upset the bidding process outside Duke’s service territory.  Duke’s unregulated generation-owning affiliate currently is active in the SSO auctions of other Ohio EDUs and has been a successful bidder.  Tr. Vol. I at 214-18; IEU-Ohio Exs. 1, 2, & 3.] 

[bookmark: _Toc360101256][bookmark: _Toc360115021][bookmark: _Toc360169298][bookmark: _Toc360173216][bookmark: _Toc360180001][bookmark: _Toc360192715][bookmark: _Toc360193186]The Commission may not grant Duke authority to retroactively increase its compensation for Capacity Service in violation of law or approve a deferral supporting the retroactive rate increase
Duke’s Application requests that the Commission authorize accounting modifications that would allow it to defer, as of August 1, 2012, an amount of revenue calculated as the difference between RPM-Based Prices and its alleged “cost” of Capacity Service multiplied by its load.[footnoteRef:248]  Duke’s Application also requests authority to implement a new rider, Rider DR-CO, to collect the revenue it has requested the authority to defer.  Because the Commission is prohibited from authorizing a rate increase for Capacity Service already bought and paid for and because the Commission cannot authorize the accounting changes supporting the deferral of revenue that Duke requests, the Commission must reject Duke’s proposal. [248:  Duke Ex. 1 at 4-5 & 8.] 

	Ohio law requires the Commission to establish rates on a prospective basis.[footnoteRef:249]  As the Supreme Court of Ohio recently held, neither its precedent nor Title 49, Revised Code, allows the Commission to engage in retroactive ratemaking.[footnoteRef:250]   [249:  In re Columbus S. Power Co., 128 Ohio St.3d at 514-15.  Although the Court and General Assembly have authorized the use of reconcilable riders, the reconciliation aspect of the rate must be set on a prospective basis and must be incorporated into the original rate order.  See, e.g., Section 4928.143(B)(2)(a), Revised Code; Lucas Cty. Comm’rs. v. Pub. Util. Comm’n of Ohio, 80 Ohio St.3d 344, 348 (1997); River Gas Co. v. Pub. Util. Comm., 69 Ohio St. 2d 509 (1982).]  [250:  In re Columbus S. Power Co., 128 Ohio St.3d at 514.] 

	Approval of Duke’s Application would result in unlawful retroactive ratemaking.  Duke requests the Commission set its prospective rates in Rider DR-CO at a level intended to permit Duke to recover its requested revenue increase effective August 1, 2012.[footnoteRef:251]  Duke thus is clearly seeking to benefit from an increase in compensation that reaches backwards and would increase the cost of Capacity Service that it has already provided. [251:  Duke Ex. 1 at 4-5 & 8.] 

The only difference between Duke’s proposal in this case and what the Court held unlawful in AEP-Ohio’s initial ESP proceeding is that Duke requests that the Commission first authorize accounting changes to permit it defer the increase in compensation before establishing rates intended to provide Duke with its retroactive rate increase.  Duke’s request attempts to avoid the prohibition on retroactive ratemaking by superficially requesting that the Commission defer today, for collection tomorrow, what the Commission unequivocally could not authorize today.  Accordingly, Duke’s request must be rejected.
	Furthermore, Duke’s attempt to bypass the prohibition of retroactive ratemaking hinges on the Commission’s ability to authorize the accounting changes.  Duke’s Application asserts that the Commission may authorize the accounting changes based on Section 4905.13,[footnoteRef:252] Revised Code, but this assertion is wrong.   [252:  Id. at 2.] 

	Duke’s functionally or structurally separated generation business is, by operation of Ohio law, fully on its own in the competitive market,[footnoteRef:253] and the regulatory authority to authorize the deferral accounting peculiar to regulated businesses is not available to Duke for the competitive generation business segment.  Since the start of competitive retail electric service in Ohio, competitive electric service has been exempted from the Commission’s supervisory and regulatory authority with narrow exceptions.[footnoteRef:254]  The Commission’s authority over a public utility’s accounts in Section 4905.13, Revised Code, as it relates to competitive electric services, is not one of those exceptions.[footnoteRef:255]   [253:  Section 4928.38, Revised Code.]  [254:  Section 4928.05(A), Revised Code.]  [255:  Section 4928.05(A), Revised Code.  The Commission’s authority to order a phase-in under Section 4928.144, Revised Code, does direct that the Commission shall provide for regulatory assets pursuant to generally accepted accounting principles.  That Section, however, is not applicable to this proceeding, and Duke admits as much.  Tr. Vol. V at 1201; Duke Ex. 29 at 28-30.] 

	Further, the accounting authority sought by Duke’s Application violates applicable accounting standards.  According to the applicable accounting requirements, the deferral and creation of a regulatory asset must be conditioned on a showing that recovery of the regulatory asset is probable because of regulatory action allowing future cost recovery.[footnoteRef:256]  In November 2011, however, Duke ended regulatory accounting for its generation business segment because of changes caused by the Commission’s approval of the ESP Stipulation.[footnoteRef:257]  Thus, under Generally Accepted Accounting Principles (“GAAP”), Duke cannot use regulatory accounting for its competitive generation function. [256:  Financial Accounting Standards Board Codification 980.]  [257:  IEU-Ohio Ex. 11 at 16.  Duke initially ended regulatory accounting for its generation function in response to the changes in Ohio law that ended the Commission’s supervisory and regulatory authority over competitive services.  FERC Form 1, Annual Report for Cincinnati Gas & Electric Company at 123.1 (Dec. 31, 2001) (available at: http://www.puco.ohio.gov/emplibrary/files/docketing/AnnualReports/2001/Electric%20 and%20Gas/Cincinnati%20Gas%20and%20Electric%20Company%2C%20The%202001%20FERC%201.pdf).] 

	Duke, nonetheless, asserts that it may return its generation business to regulatory accounting if the Commission approves its Application and authorizes it to defer, for future recovery, collection of the significant increase in compensation for Capacity Service.[footnoteRef:258]  Duke’s accounting witness, however, also testified that GAAP recognized that the authority to enter into deferral accounting must be based on a lawful order.[footnoteRef:259]  In this instance, as noted above, the Commission has no authority to approve the requested accounting authority under Section 4905.13, Revised Code.   [258:  Tr. Vol. V at 1201.]  [259:  Tr. Vol. V at 1203.] 

	In sum, Duke’s Application would have the Commission retroactively authorize Duke’s requested rate increase effective August 1, 2012.  Ratemaking, however, is prospective only.  Although Duke attempts to bypass the longstanding prohibition on retroactive ratemaking by introducing the intermediary accounting step (the creation of a regulatory asset), the substance of Duke’s Application works to retroactively increase compensation for service already bought and paid for.  Finally, the accounting authority Duke requests is unavailable for competitive retail electric services, such as generation service.  
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	Duke’s opportunistic Application has no legitimate legal basis in law or fact.  The ESP Stipulation resolved Duke’s compensation for Capacity Service; Duke should be held to its bargain.  Further, the Commission lacks the authority to increase Duke’s compensation outside the confines of a traditional rate case or SSO proceeding, but Duke’s Application has not satisfied the requirements of either.  Duke’s Application also cannot be approved to provide Duke with transition revenue or unlawful subsidies of its generation business.  Finally, the Commission cannot retroactively increase Duke’s compensation.  In short, the Application seeks an unlawful and unreasonable result, and the Commission should deny it.
	Respectfully submitted,


	/s/ Frank P. Darr	
	Samuel C. Randazzo (Counsel of Record)
Frank P. Darr
Joseph E. Oliker
Matthew R. Pritchard
MCNEES WALLACE & NURICK LLC
21 East State Street, 17TH Floor
Columbus, OH  43215
Telephone:  (614) 469-8000
Telecopier:  (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com
mpritchard@mwncmh.com

						Attorneys for Industrial Energy Users-Ohio


CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Initial Brief of Industrial Energy Users-Ohio was served upon the following parties of record this 28th day of June, 2013, via hand-delivery, electronic transmission, or first class mail, U.S. postage prepaid.

 /s/ Frank P. Darr			
	FRANK P. DARR





{C40976:3 }

{C40976:3 }
Amy B. Spiller
Rocco D’Ascenzo
Jeanne Kingery
Elizabeth Watts
Duke Energy Business Services LLC
139 East Fourth Street
1303 Main
Cincinnati, Ohio  45202
amy.spiller@duke-energy.com
rocco.dascenzo@duke-energy.com
jeanne.kingery@duke-energy.com
elizabeth.watts@duke-energy.com

On Behalf of Duke Energy Ohio, Inc.

Bruce J. Weston
Consumers’ Counsel
Maureen R. Grady (Counsel of Record)
Kyle L. Kern
Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio  43215
grady@occ.state.oh.us
kern@occ.state.oh.us

On Behalf of the Office of the Ohio Consumers’ Counsel


David F. Boehm
Michael L. Kurtz
Jody M. Kyler
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, Ohio  45202
dboehm@bkllawfirm.com
mkurtz@bkllawfirm.com
jkyler@bkllawfirm.com

On Behalf of the Ohio Energy Group

Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, Ohio 45839-1793
Cmooney2@columbus.rr.com

On Behalf of Ohio Partners for Affordable Energy

Douglas E. Hart
411 Vine Street, Suite 4192
Cincinnati, Ohio 45202
dhart@douglasehart.com

On Behalf of The Greater Cincinnati Health Council and Cincinnati Bell Inc.




{C40976:3 }
{C40976:3 }{C40976:3 }{C40976:3 }{C40976:3 }
Kimberly W. Bojko (Counsel of Record)
Mallory M. Mohler
Carpenter Lipps & Leland LLP
280 North High Street
Suite 1300
Columbus, Ohio 43215
bojko@carpenterlipps.com
mohler@carpenterlipps.com

On Behalf of Kroger Co.

Jay E. Jadwin
Yazen Alami
Madelon Kuchera
Jon Casadont
American Electric Power Service Corporation
155 Nationwide Avenue
Columbus, Ohio  43215
jejadwin@aep.com
yalami@aep.com
mkuchera@aepenergy.com
jcasadont@aepenergy.com

On Behalf of AEP Energy

Thomas J. O’Brien
J. Thomas Siwo
Matthew W. Warnock
Bricker & Eckler, LLP
100 South Third Street
Columbus, Ohio  43215
tobrien@bricker.com
tsiwo@bricker.com
mwarnock@bricker.com

On Behalf of the Ohio Manufacturers’ Association and the City of Cincinnati


Mark A. Hayden
FirstEnergy Service Company
76 South Main Street
Akron, Ohio  44308
haydenm@firstenergycorp.com

James F. Lang
Laura C. McBride
N. Trevor Alexander
Calfee, Halter & Griswold LLP
1405 East Sixth Street
Cleveland, Ohio 44114
jlang@calfee.com
lmcbride@calfee.com
talexander@calfee.com

David A. Kutik
Lydia M. Floyd
Jones Day
North Point, 901 Lakeside Avenue
Cleveland, OH  44114-1190
dakutik@jonesday.com
lfloyd@jonesday.com

On Behalf of FirstEnergy Solutions Corp.

M. Howard Petricoff
Stephen M. Howard
Gretchen L. Petrucci
Lija Kaleps-Clark
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio  43216-1008
mhpetricoff@vorys.com
smhoward@vorys.com
glpetrucci@vorys.com
lkalepsclark@vorys.com

On Behalf of Constellation NewEnergy, Inc., Exelon Generation Company, LLC, Interstate Gas Supply, Inc., Retail Energy Supply Association, Miami University and the University of Cincinnati

Steven T. Nourse
Matthew J. Satterwhite
American Electric Power Service Corp.
1 Riverside Plaza 29th Floor
Columbus, Ohio  43215
stnourse@aep.com
mjsatterwhite@aep.com

On Behalf of Ohio Power Company

Joseph G. Strines
DPL Energy Resources Inc.
1065 Woodman Drive
Dayton, Ohio  45432
Jospeh.strines@DPLINC.com

Andrew J. Sonderman
Margeaux Kimbrough
Kegler, Brown, Hill & Ritter Co. LPA
Capitol Square, Suite 1800
65 East State Street
Columbus, Ohio  43215
asonderman@keglerbrown.com
mkimbrough@keglerbrown.com

On Behalf of DPL Energy Resources Inc.

Judi L. Sobecki
Randall V. Griffin
The Dayton Power and Light Company
1065 Woodman Drive
Dayton, Ohio  45432
judi.sobecki@DPLINC.com
randall.griffin@DPLINC.com

Jeffrey S. Sharkey
James W. Pauley
Faruki Ireland & Cox PLL
500 Courthouse Plaza, S.W.
10 North Ludlow Street
Dayton, Ohio  45402
jsharkey@ficlaw.com

On Behalf of The Dayton Power and Light Company
Kevin J. Osterkamp
Roetzel & Andress LPA
PNC Plaza
Twelfth Floor
155 East Broad Street
Columbus, Ohio 43215
kosterkamp@ralaw.com

Rick D. Chamberlain
Behrens, Wheeler & Chamberlain
6 N.E. 63rd Street, Suite 400
Oklahoma City, Oklahoma  73105
Rdc_law@swbell.net

On Behalf of Wal-Mart Stores East, LP, and Sam’s East, Inc.

Barth E. Royer
Bell & Royer Co., LPA
33 South Grant Ave.
Columbus, Ohio  43215
barthroyer@aol.com

Gary A. Jeffries
Dominion Resources Services, Inc.
501 Martindale Street, Suite 400
Pittsburgh, Pennsylvania  15212-5817
Gary.a.jeffries@dom.com

On Behalf of Dominion Retail, Inc.

Steven Beeler
John Jones
Assistant Attorneys General
Public Utilities Section
180 East Broad Street
Columbus, Ohio 43215
steven.beeler@puc.state.oh.us
john.jones@puc.state.oh.us

On Behalf of the Staff of the Public Utilities Commission of Ohio


Christine Pirik
Katie Stenman
Attorney Examiners
Public Utilities Commission of Ohio
180 East Broad Street
Columbus, Ohio 43215
Christine.pirik@puc.state.oh.us
Katie.stenman@puc.state.oh.us

Attorney Examiners



