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[bookmark: __DdeLink__1388_287074275][bookmark: _Toc429727180]I.	INTRODUCTION
[bookmark: __DdeLink__1388_2870742751]On November 15, 2021, President Biden signed into law the Infrastructure Investment and Jobs Act (“IIJA”).[footnoteRef:2] IIJA contains $1.2 trillion in total funding, for various infrastructure purposes. IIJA includes funding for roads and bridges, broadband internet, drinking-water resources, airports, electric vehicles, etc.[footnoteRef:3] A Council of State Governments analysis shows that there is $73 billion of funding allocated in IIJA for electricity systems and utilities’ grid improvements. There is also $12.5 billion for electric-vehicle chargers and buses. Electricity-system and utilities’ grid improvements are tied as the third largest funding target in IIJA. In addition, IIJA includes a requirement that each state regulatory authority consider the Public Utility Regulatory Policies Act (“PURPA”) demand-response standard and decide whether it is appropriate to implement the standard. [2:   Pub. L. No. 117-58, 135 Stat. 429, to the federal Public Utility Regulatory Policy Act (PURPA) of 1978, Pub. L. No. 95–617, 92 Stat. 3117, regarding demand-response practices, as codified in 16 United States Code (U.S.C.) 2621(d)(20).]  [3:  Id.] 



[bookmark: __DdeLink__715_2300936163]The Public Utilities Commission of Ohio (“PUCO”) has invited interested stakeholders to provide comments on whether it is appropriate to implement the PURPA demand-response standard. The Office of the Ohio Consumers’ Counsel (“OCC”) appreciates the opportunity to provide comments, given the important consumer-protection matters that are at issue. The PUCO should enable Ohio electric utilities to seek practical ways to spend IIJA funds on important consumer protection demand response programs. In addition, the PUCO should require that the IIJA funds replace charges to utility consumers for such demand response program investments that otherwise would be made by Ohio electric utilities. 
Finally, OCC recommends that the PUCO make certain, to the extent that it is technically feasible, that all demand-response programs be required to be implemented in a fully competitive manner. OCC recommends that the provision of demand-response services not be authorized as a noncompetitive retail electric service under R, C. 4928.01(B).

[bookmark: _Toc4297271801]II.	RECOMMENDATIONS
A. The PUCO should require that the IIJA funds replace charges to consumers for Ohio electric utility investments in demand response programs. 

The IIJA took effect on November 15, 2021.[footnoteRef:4] The bill, in part, requires the PUCO to determine whether to implement new PURPA standards related to demand response programs. These PURPA updates could lead potentially to utility expenditures for Ohio’s  [4: Id.] 



energy infrastructure. And utilities may seek related charges (including possible subsidies) from millions of Ohio consumers.
However, if new PURPA standards for demand response programs are implemented, then the PUCO should mandate that the electric utilities investment in energy infrastructure and ongoing utility initiatives are not charged to consumers. 
B. To protect consumers, OCC supports the PUCO requiring demand-response services be implemented as a competitive service.

OCC supports the requirement that demand response initiatives be implemented as competitive services. This support stems from a range of benefits and consumer protections that demand response provides to consumers and the electricity system as a whole. OCC provides two illustrative examples of such benefits, below.
In 1996, California restructured the electricity sector to transition to competitive markets by December 31, 2001.[footnoteRef:5] Between 2000 and 2001, California’s wholesale electricity market experienced significant increases in the wholesale price of electricity. Ex post analysis of the market suggests that during some of the periods of extremely high prices, small decreases in demand could have had a significant impact in reducing wholesale electricity prices. Such price decreases would have amounted to significant overall cost savings for all California electricity consumers. Even absent the significant price increases that California experienced during 2000 and 2001, Ohio’s electricity consumers could see significant electricity-price reductions and electricity-cost savings from the implementation of a robust demand-response program. [5:  See 1996 Cal ALS 854, 1996 Cal AB 1890, 1996 Cal Stats. ch. 854. ] 



As a second example, during two days of June 2022, a significant number of consumers of Ohio Power Company (“AEP Ohio”) had their electricity service involuntarily interrupted following significant storm activity and high heat. The rationale for these interruptions that was provided by AEP Ohio[footnoteRef:6] was to mitigate overloading on transmission and distribution infrastructure within its service territory.  [6:  The stated rationale behind the involuntary load curtailments is included for purposes of developing this second illustrative example of the benefits to consumers and the electricity system of demand response. The inclusion of the stated rationale in this example should not be construed as OCC accepting the rationale.] 

A robust demand-response program could have allowed consumers to curtail their demand voluntarily to achieve the same outcome. Indeed, AEP Ohio was able to reduce the amount of involuntary load curtailment through the deployment of some limited demand-response resources that it had at its disposal during the two days in question. Involuntary load curtailment does not benefit the consumers that are curtailed instead, it penalizes them by cutting off their power involuntarily. A demand response program that compensates these consumers for curtailment would be beneficial to the consumer and the utility. 
Consumers providing voluntary demand response would reduce the need for involuntary load curtailment. Additionally, having more consumers provide voluntary demand-response would yield just and reasonable ratemaking outcomes from events such as this load-curtailment event. Consumers who had their demands curtailed voluntarily as part of their participation in a demand-response program were provided financial or other compensation for this action. Contrarily, consumers who had their service curtailed involuntarily did not receive any compensation.  Yet, under either circumstance the utility achieves its desired result of demand reduction for purposes of grid protection.
This outcome is unjust and unreasonable to consumers who have their demand curtailed involuntarily. In addition, involuntary load curtailment is inefficient insomuch as consumer demands are curtailed without regard to the relative willingness-to-pay for energy of different consumers. A voluntary load-curtailment program would yield a more efficient outcome. This is accomplished by allowing the transmission and distribution overloads to be alleviated by curtailing demands that were of lowest relative value to AEP Ohio’s consumer base.
[bookmark: __DdeLink__782_1919323884]Given these and a myriad other benefits (depending upon its specific technical characteristics and how it is operated, demand response can provide most any electricity-system service that generation, transmission, or distribution assets provides), OCC supports those actions that allow for competitive provision of demand-response services for all consumer classes (including the residential class).
[bookmark: _Toc42972718011]C.	A proposed framework for the competitive provision of demand-response services to benefit consumers.
For a demand-response program to maximize benefits to consumers and the electricity system, the following minimal set of enabling factors are needed.
First, implementation of any demand-response standard should be accompanied by standards for the competitive deployment and use of distributed energy resources (“DERs”), including behind-the-meter DERs. In many cases, DERs enhance the ability of consumers to provide demand response.
For instance, on-site energy-storage or generation resources can allow a consumer greater flexibility in providing demand responsiveness. The installation of DERs should be competitive, with third parties having unfettered access to install DERs upon a consumers’ requests. This assumes the requisite technical standards are met. Allowing for competitive installation of DERs provides consumers with lower costs and the benefits of innovation. In addition, allowing for competitive installation allows for consumers to self-select whether to install DERs (and, indeed, whether to provide demand response), This conclusion is based on the value that a consumer places on having access to DERs.
Second, the use and operation of demand-response and DERs must consider the full range of benefits that lower costs for consumers (e.g., deferred/reduced electricity-system investment, relieving electricity-system congestion, reducing peak consumption on the distribution and transmission systems, and reducing demand-dependent market prices). 
For example, depending on how it is operated, energy storage that is installed behind a consumer’s meter could provide some combination of the following three benefits:[footnoteRef:7] (1) backup energy to the consumer in the event of a service disruption, (2) distribution-system relief, and (3) reduction of wholesale electricity prices. But, because the energy storage has capacity and other technical operating constraints, it may be unable to provide all three services simultaneously. To maximize benefits, how the energy storage is operated should weigh the relative values of these three potential uses. [7:  This list of services is illustrative for purposes of this example and is not intended to be nor should be it be interpreted as being exhaustive.] 

To this end, demand response and DER operation should be coordinated among at least three entities. The first is the operator of the wholesale electricity market, which in the case of Ohio is PJM Interconnection (“PJM”). The second is an electric distribution utility (“EDU”). The third is the consumer or a proxy who acts in the interests of the consumer. Such a proxy often is referred to as an “aggregator,” because in many instances an aggregator combines and manages the demand-response services and DERs of many end consumers. In doing so, the aggregator reduces transactions costs between the end consumer and the end user of the demand-response service or DER.
The role of the EDU is analogous to that of PJM. The key difference between the EDU and PJM is that the former manages the distribution system, as opposed to the transmission system, which is managed by the latter. The benefit of having such a EDU is that ownership of distribution infrastructure (e.g., by a regulated utility) does not impede the ability of competitive third parties installing and managing demand-response services and DERs of end consumers. 
Rules that set requirements and limits on data sharing between electric distribution utilities, the EDU, and third parties would need to be set and should be designed in a manner that is analogous to data-sharing requirements between transmission-system owners, PJM, and participants in the PJM-operated wholesale markets. 
In addition, the EDU would have the authority to make financially binding decisions regarding the operation of demand-response services and DERs, based on offers from individual consumers or their aggregators. These offers would specify, for instance, the price at which a consumer would provide a certain volume of demand response and is analogous to how generation resources interact in the PJM-operated markets. 
In addition, the EDU should provide price signals to consumers and aggregators regarding the value to the distribution system of demand-response services. In doing so, utility consumers are able to make decisions about how to use their DERs and inherent demand flexibility. In addition, efficient price formation by the EDU will provide consumers with price signals to make efficient long-run decisions to invest in DERs or other forms of demand responsiveness. The technical literature includes proposals for distribution-system pricing that have the same efficiency properties as locational marginal pricing, which underlies price formation in most of the PJM-administered markets.
Rules that govern how aggregators interact with the EDU and PJM can be based upon compliance filings that PJM has submitted to Federal Energy Regulatory Commission (“FERC”) in response to FERC Order Number 2222. At a minimum, consumers who act through an aggregator or individual consumers should have the option of offering demand-response services to the distribution system (through the EDU) or to the bulk electricity system (through PJM), based upon the price signals that are provided by the two.

[bookmark: _Toc429727180111]III.	CONCLUSION
The PUCO should enable Ohio electric utilities to seek practical ways to spend IIJA funds on important consumer protection demand response programs. In addition, the PUCO should require that the IIJA funds replaces charges to utility consumers for such demand response program investments. 
If implemented properly, a robust and competitive demand-response program that is accompanied by competitive installation of DERs can yield significant benefits to electricity consumers in Ohio. Benefits can also occur across the PJM footprint and for the electricity system. OCC reiterates that maximizing these benefits is premised upon allowing: (1) unfettered competition in the deployment and use of demand-response services and DERs, (2) introducing an EDU, to facilitate competition between all resources and assets that are able to serve an electricity-system need, and (3) the extension to the distribution system of the efficient pricing principles that underlie the design of the PJM markets.
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