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November 18, 2010
Submitted via email 
EPA Hazardous Waste Management System; Identification and Listing of Special Wastes; 
Disposal of Coal Combustion Residuals From
Electric Utilities Docket
Attn:  Docket ID No. EPA-HQ-RCRA-2009-0640
U.S. Environmental Protection Agency
Mailcode: 5305T
1200 Pennsylvania Avenue, NW
Washington, DC 20460
Subject: 
Public Utilities Commission of Ohio’s Comments on 40 CFR Parts 257, 261, 264, 265, 268, 271, and 302; Proposed Rule
Re:  Docket ID No. EPA-HQ-RCRA-2009-0640
To Whom it May Concern:

The Public Utilities Commission of Ohio is submitting the attached comments on the United States Environmental Protection Agency’s proposed rule to regulate coal combustion residuals under the Resource Conservation and Recovery Act. 

We greatly appreciate the opportunity provided to comment on the proposed rule.

Please feel free to contact me with any questions regarding this correspondence.
Sincerely, 
Rebecca L. Hussey

180 East Broad Street, 6th Floor
Columbus, OH  43215-3793
614.644.8669 (telephone)
614.644.8764 (fax)
rebecca.hussey@puc.state.oh.us 
Counsel for the Public Utilities 

Commission of Ohio
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I.  
INTRODUCTION

On June 21, 2010, the U.S. Environmental Protection Agency (EPA) issued a proposed rule to regulate coal ash for the first time to address the risks from the disposal of the waste generated by electric utilities and independent power producers. Comments are due on or before November 19, 2010.  

Coal Combustion Residuals (CCRs), often referred to as coal ash, are currently considered exempt wastes under an amendment to the Resource Conservation and Recovery Act (RCRA). They are residues from the combustion of coal in power plants, and the products of coal combustion captured by pollution control technologies.  Potential environmental concerns from coal ash include pollution from surface impoundments and landfills leaching into ground water and structural failures of impoundments.

EPA is proposing to regulate coal ash to address the risks from the disposal of wastes generated by the electric power sector. EPA is considering three possible options for the management of coal ash. Under Option 1, EPA would list these residuals as special wastes subject to regulation under subtitle C of RCRA, which regulates hazardous wastes. Under Option 2, EPA would regulate coal ash under subtitle D of RCRA, which pertains to non-hazardous wastes.  Under Option 3, a hybrid approach, EPA would regulate wet CCR disposal (impoundments) under Option 1 and dry CCR disposal under Option 2.
II.  
DISCUSSION

The Public Utilities Commission of Ohio (PUCO) appreciates the opportunity pro​vided by EPA to comment on the proposed rule on the regulation of CCRs.  The mission of the PUCO, as well as that of other state commissions around the country, is to assure our citizens of adequate, safe, and reliable public utility services at a fair price.  Recognizing that the EPA is charged with protecting health and the environment, we focus our comments, as we have in the past, on reliability, cost-effectiveness, and regulatory flexibility in the spirit of developing a rule that meets the public interest goals served by both of our agencies.  Further, we fully support any comments filed by the Ohio Environmental Protection Agency in this docket. 

Several key principles that have guided the development of the proposed rule are delineated by EPA in the rule’s background section.  EPA is proposing to revisit its past regulatory determination for CCRs by means of the proposed rule.  There are three key areas of analysis in which EPA is seeking comment:  the extent of existing damage cases; the risks posed by mismanagement of CCRs; and the adequacy of state programs.  EPA asserts in the proposed rule that deciding whether or not to maintain the current exemption from RCRA regulation for CCRs entails an evaluation of the following eight RCRA Section 8002(n) study factors:
1) Source and volumes of CCRs generated per year;
2) Present disposal and utilization practices;
3) Potential danger, if any, to human health and the environment from the disposal and reuse of CCRs;
4) Documented cases in which danger to human health or the environment from surface runoff or leachate has been proved;
5) Alternatives to current disposal methods;
6) The cost of such alternatives;
7) The impact of the alternatives on the use of coal and other natural resources; and
8) The current and potential utilization of CCRs.

The PUCO presents its comments in relation to a number of these study factors in an effort to improve upon the proposed rule.  We understand and respect, as stated above, that EPA is charged foremost with protecting the environment and human health.  However, we believe that demand and supply issues of electricity production, significant costs to ratepayers, and the need for regulatory flexibility should be very seriously considered when deciding among the proposed regulatory approaches.   
A.
Reliability Issues

Statistics in 2009 demonstrate that coal fuels about 85% of the net electric genera​tion in Ohio (Velocity Suite).  The Edison Electric Institute Yearbook (2008 data) shows that the state of Ohio is sixth in electric generation and 24th in electricity consumption per capita.  Coal makes up more than 65% of Ohio’s generation capacity.  According to EPA, more than 300 landfills and 500 surface impoundments holding CCRs exist at more than 495 coal-fired power plants throughout the United States.  

The PUCO asserts that implementing the rule as proposed will unquestionably have a negative impact on the production of electricity from coal.  The proposed rule could force early decommissioning of coal-fired generating plants in Ohio, which, again, account for over 85% of net electric generation in the state.  We do not believe that the proposed rule adequately accounts for the potential that industry's reaction to this rule, in concert with other EPA rules, may be to remove capacity from the electric grid within the same region.  This rule, as well as those to come, will drive the need for significant new infra​structure investment, which will eventually be reflected in electric rates.  If CCRs are regulated under RCRA Subtitle C, there will be a profound effect on regional transmission organization planning, and concern over meeting reliability standards will increase exponentially.  

Federal Energy Regulatory Commission (FERC) Commissioners echo our con​cerns regarding reliability challenges arising from EPA regulations.  Most recently, at a FERC hearing on September 16, 2010, Chairman Wellinghoff called for an inter-agency taskforce to examine EPA requirements that could affect reliability and the need to keep older generating plants open.  Additionally, Commissioner Moeller expressed the importance of the need to understand the implications of shutting down some of the older power plants as a method of complying with, and in response to, EPA regulations.
  Commissioner Moeller further noted that the challenges of removing genera​tion from the grid and ensuring reliable electricity supplies are largely determined by the location of power plants, and in an interview with energywashington.com, stressed the importance of understanding the complicated issue, and noted the pressing need to enter into any remedial situation “with our eyes wide open.”
 

We believe that in terms of reliability, implementation of the option envisioning regulation under RCRA subtitle C, as proposed, will result in a level of uncertainty that is unacceptable and, further, irresponsible.  As the rule is proposed, it is unclear how many power plants will need to construct new waste facilities to meet the rule’s stringent requirements.  In Ohio, as well as a number of other states that will be affected by the rule, there are many power plants for which decommissioning, rather than constructing a new waste facility, will be a more cost-effective option.  When evaluating whether to construct new waste facilities or decommission, utilities will need to take both unit and site-specific considerations into account.  There will likely be significant variation in decision making regarding which practice to employ from utility to utility, causing further uncertainty with regard to reliability in the future.  Additionally, utilities need only provide 90 days notice of their intent to retire certain generating units.  Although historically utilities have provided more than 90 days notice, this circumstance may well change under the proposed rule, as utilities will have to make compliance decisions in a short time frame.  Such shortened notice periods undermine and seriously threaten reliability throughout the region.

We are concerned that the rule, as proposed, will lead to a dangerously low level of adequate planning reserve margin, which endangers the provision of reliable power supply.  The vast scale of units that will be affected by the proposed rule, combined with the implementation time frame and the obvious need for capacity replacement leads the PUCO to believe that coal ash disposal sites should be regulated under RCRA subtitle D, as to avoid a very likely problematic electricity deliverability scenario.
B.
Cost-Effectiveness in Relation to Proposed Rule

The aggressive nature of the proposed rule option of RCRA Subtitle C will assuredly impact wholesale and retail power costs, putting substantial upward pressure on customer (ratepayer) bills.  Hasty regulation under Subtitle C will cause early retirement or aggressive, accelerated, and costly plant installations, imposing the necessity of quickly developing new storage facilities due to the accelerated nature of implementation in the rule.  Further, due to timing issues and attempts to avoid rate shock, there may be requests for deferrals, further exacerbating cost concerns and negatively impacting future generations of ratepayers.  

The proposed rule, in concert with other anticipated rules, has a real, very serious probability to accelerate the retirement of coal fired electric generating plants.  The cost of premature retirements will have a direct impact on rates, not only as a result of necessary amortization and other closure costs, but also due to the fact that the lower-cost, locally available power will be removed from the market, making the marginal unit a higher-priced energy source, and driving the need for additional generating capacity.  Compounding this concern is the consideration that many of the electric distribution utilities that may be negatively impacted, serve as the Provider of Last Report (POLR) to our native load customers.  The current and foreseeable economic environments indicate that Ohio's ratepayers will be hard-pressed to absorb "rate shock" due to the implementation schedule advanced in the proposed rule under RCRA subtitle C.

EPA has estimated some costs/benefits associated with the proposed rule.  For instance, EPA explains in its Regulatory Impact Analysis (RIA) two case studies on the added costs of regulation under RCRA Subtitle C at electricity plants with CCR impoundment failures.  Under Case Study #1, concerning the Tennessee Valley Authority Kingston, Tennessee impoundment failure, the incremental increase in cost of regulation under Subtitle C versus Subtitle D was $376 million.
  Under Case Study #2, concerning the Constellation Energy Gambrills, Maryland impoundment failure, the incremental increase in cost of regulation under Subtitle C versus Subtitle D was $18 million.
  In light of these case studies, it is apparent that regulation under RCRA Subtitle C, as opposed to Subtitle D, would prove very costly for utilities, and ultimately, ratepayers.  EPA estimates the Subtitle C approach would cost roughly three times more than the Subtitle D approach.  In addition to the concerns outlined above, we are extremely concerned that the cost side of the equation does not take into consideration the non-availability of electric power based on premature plant closures and the potential impacts from such situations on human health and well being. 

PUCO also fears the worst for the productive use of CCRs if Regulation under RCRA Subtitle C occurs.  Many utilities have for several years sold CCRs for use in products such as concrete, blended cement, soil stabilizers, snow and ice controllers, gypsum panel products, aggregate, and many more.
  Further, CCRs are beneficially used in structural fills and embankments, road base and sub-base, asphalt mineral fillers, roofing granules, waste stabilization and solidification, and agriculture.
  If CCRs are classified as hazardous wastes under Subtitle C, the practical and extremely productive uses of these residuals would be largely eradicated.  Moreover, ratepayers would likely be called upon by utilities to make up the profits typically yielded by the sales of these CCRs for use in the marketplace.  
C.
Workability/Flexibility of Proposed Rule

The Ohio EPA has successfully administered CCR facility oversight and enforcement over the years.  As such, the PUCO does not believe that any regulation of CCRs under RCRA Subtitle C is warranted.  The PUCO feels that it is prudent and necessary to take these potential circumstances into account when considering any final rule on the regulation of CCRs.  Accordingly, we ask EPA to consider RCRA subtitle D treatment of CCRs as the preferred (only) action to be taken on this issue.

Another extremely important consideration is the series of rules EPA has already proposed and/or implemented, as well as those it is scheduled to propose and finalize during the same timeframe when the CCR Rule will likely take effect.  EPA issued its final “Tailoring Rule” for greenhouse gas emissions in May 2010.  Beginning in Janu​ary 2011, the rule will tailor permitting programs to limit the number of facilities that are required to obtain New Source Review and Title V operating permits based on their greenhouse gas emissions.  The threshold will cover power plants, refineries, and other large industrial plants.  
EPA also issued its proposed Transport Rule in July 2010, which will seriously impact many utilities, and ultimately, ratepayers, via necessary plant modifications for rule compliance.  The final rule is to be issued in 2012.  Further, in 2011, EPA is scheduled to propose and finalize a new utility maximum achievable control technology (MACT) for hazardous air pollutants, as well as new utility new source performance standards (NSPS) for criteria pollutants, even while the 2006 utility NSPS are under reconsideration and subject to pending litigation.  
The North American Electric Reliability Corporation (NERC) recently issued a special report entitled “2010 Special Reliability Scenario Assessment: Resource Adequacy Impacts of Potential U.S. Environmental Regulations.”  The report evaluatates the implications of the multiple regulations under consideration by EPA.  The conclusions set forth in the report, as delineated herein, are alarming: 
Overall, impacts on planning reserve margins and the need for more resources is a function of the compliance timeline associated with the potential EPA regulations. The combined EPA regulation scenario affects a large amount of units, affecting some regions more significantly than others. Based on the assessment’s assumptions, the greatest risk to planning reserve margins occurs by 2015 in the combined EPA regulation scenario. The majority of the impacts will be seen within the next five years, requiring additional resources in a short timeframe. This situation is compounded by the large number of electric generation units that are likely to retrofit with environmental controls, as well as the convergence of overlapping replacement/retrofit generation capacity projects and heavy U.S. infrastructure projects in other sectors.  Potential constraints of skilled construction labor, material shortages, financing, and escalation of compliance costs coupled with coordination of overlapping outages resulting in congestion expenses could present challenges in meeting the compressed time schedule.
  

These are just a few of the EPA pro​posed regula​tions and issues that stand to impact utilities and ratepayers.  In light of the upcoming changes due to new regulations, as well as changes in historical regulations, it has become extremely diffi​cult for companies to plan for compliance with the newest regulations.  Achieving com​pliance has, in fact, become such a moving target that it is virtually impossible to comply with the latest-issued regulation before the next comes along, entirely changing expecta​tions and compliance strategies, and creating stranded investments.  We firmly believe that maintaining regulation of CCRs under RCRA Subtitle D would relieve some of the burden falling on utilities, ratepayers, and regulatory institutions that are struggling to stay abreast of and comply with the latest regulations. 
III.
CONCLUSION
In conclusion, we urge EPA to maintain the status quo regarding regulation of CCRs.  Choosing to regulate CCRs under RCRA Subtitle C will result in significantly decreased reliability in the electric grid, skyrocketing costs for utilities and ratepayers, discontinuation of the productive uses of CCRs in products and various processes, and further regulatory confusion.  Continuing to regulate CCR disposal as RCRA Subtitle D non-hazardous waste is the most sensible and cost-effective approach, and, accordingly, the PUCO advises that regulation be maintained in such manner.
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