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I.	INTRODUCTION
On October 12, 2017, Duke Energy Ohio filed a motion to charge customers up to $56 million for energy efficiency in 2017.[footnoteRef:2] Now, Duke claims that because the Public Utilities Commission of Ohio ("PUCO") held a hearing in this docket in March 2017—seven months before its Motion was filed—it can refuse to respond to the Office of the Ohio Consumers' Counsel's ("OCC") discovery requests related to the Motion for a Waiver. Duke's wholesale refusal to respond to OCC's discovery requests violates OCC's rights to ample discovery under statute[footnoteRef:3] and rule.[footnoteRef:4] The discovery is needed for OCC to prepare its case for the consumers who would pay Duke’s proposed charges. [2:  Motion of Duke Energy, Ohio, Inc. for a Waiver (Oct. 12, 2017) (the "Motion for a Waiver").]  [3:  R.C. 4903.082 ("All parties and intervenors shall be granted ample rights of discovery.").]  [4:  Ohio Adm. Code 4901-1-16 et seq.] 


II.	RECOMMENDATIONS
In its motion to compel,[footnoteRef:5] OCC explained why Duke should be required to respond to OCC's discovery requests. Duke's memorandum contra[footnoteRef:6] does nothing to refute OCC's arguments. [5:  Motion to Compel Responses to Discovery by the Office of the Ohio Consumers' Counsel (Dec. 15, 2017) (the "Motion to Compel").]  [6:  Duke Energy Ohio's Memorandum Contra the Motion to Compel Responses to Discovery (Dec. 19, 2017) (the "Memo Contra").] 

First, Duke again cites to the hearing that took place in this case in February and March 2017 and again claims that the existence of this hearing precludes OCC from taking discovery regarding the Motion for a Waiver that Duke filed in October 2017.[footnoteRef:7] As OCC explained in its Motion to Compel, this is a nonsensical interpretation of the Public Utilities Commission of Ohio's ("PUCO") rules.[footnoteRef:8] The rule prohibiting discovery after a hearing begins cannot reasonably be interpreted to apply to new requests for relief that the utility files seven months after the hearing.[footnoteRef:9] [7:  Id. at 1-2.]  [8:  Motion to Compel at 2-3.]  [9:  Id.] 

Second, Duke claims that "the evidentiary record was closed on March 15, 2017."[footnoteRef:10] But this is misleading. The evidentiary record was closed with respect to the January 2017 settlement. But Duke filed its Motion for a Waiver in October 2017. The evidentiary record regarding that motion cannot possibly have been closed seven months before it was filed. [10:  Memo Contra at 3.] 

Third, Duke claims that the "gathering of any evidence by OCC cannot lead to any additional litigation."[footnoteRef:11] But again, this is not true. OCC filed an application for rehearing regarding the PUCO's Entry granting Duke's Motion for a Waiver.[footnoteRef:12] By law, the PUCO is permitted to take additional evidence on rehearing as long as the evidence could not "have been offered upon the original hearing."[footnoteRef:13] Here, evidence related to Duke's Motion for a Waiver could not possibly have been "offered upon the original hearing" in this case—the only hearing in this case took place seven months before Duke filed the Motion for a Waiver. Thus, Duke's claim that OCC's discovery cannot be used in further litigation in this case is unfounded. [11:  Id. at 2.]  [12:  Application for Rehearing by the Office of the Ohio Consumers' Counsel (Dec. 21, 2017).]  [13:  R.C. 4903.10(B).] 

Fourth, Duke claims that OCC's Motion to Compel "should be seen as bordering on harassment of the Company."[footnoteRef:14] Duke's claims here are baseless. OCC is merely requesting enforcement of its statutory right to discover information about Duke's charges to the consumers that OCC represents. OCC asks Duke to provide basic information in response to seven interrogatories (and seven requests for production of documents that ask for any documents supporting the responses to those interrogatories). And if Duke truly found OCC's discovery to be harassing, Duke could have sought a protective order and asked for discovery not to be had.[footnoteRef:15] But it did not. Its failure to do so speaks volumes. [14:  Memo Contra at 2.]  [15:  See Ohio Admin. Code 4901-1-24.] 
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III.	CONCLUSION
The PUCO should grant OCC's Motion to Compel so that OCC can obtain information about the many millions of dollars that Duke proposes to charge its customers for energy efficiency in 2017.
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