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REPLY TO VERIZON’S MEMORANDUM CONTRA OCC’S

MOTION TO REOPEN OR, ALTERNATIVELY, MOTION TO ABROGATE OR MODIFY THE ORDER

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

On March 18, 2009, the Public Utilities Commission of Ohio (“PUCO” or “Commission”) issued a Finding and Order (“Order”) granting Verizon North, Inc. (“Verizon”) the ability to raise the rates it charges customers for basic service in 21 exchanges.
  OCC filed an Application for Rehearing of the Order on April 17, 2009.
  On April 24, 2009, the Office of the Ohio Consumers’ Counsel (“OCC”) filed a motion to reopen this proceeding, or alternatively to abrogate or modify the Order, to bring to the PUCO’s attention information regarding AT&T’s discontinuance of its CallVantage telephone service.  AT&T’s action is relevant to this proceeding because the Commission granted Verizon basic service alternative regulation (“alt. reg.”) in the Cambridge, Montrose and Norwalk exchanges based in part on the “presence” of AT&T as an alternative provider of residential telephone service in those exchanges.

On May 11, 2009, Verizon filed a memorandum contra OCC’s Motion.  Verizon made two arguments against OCC’s Motion.  First, Verizon asserted that the Commission “must” deny the Motion to Reopen because it was filed after a “final” order – i.e., one purportedly affecting a substantial right of Verizon – was issued.
  And second, Verizon claimed that, should the Commission determine that a final order has not been issued, OCC has not shown good cause to abrogate or modify the Order.
  As discussed herein,
 Verizon is wrong on both counts.

First, although the Order may have closed one phase of this proceeding, OCC’s application for rehearing of the Order commenced a separate distinct phase of the proceeding, i.e., whether to abrogate or modify the Order.  The outcome of this phase of the proceeding will affect OCC’s ability to appeal the decision to the Ohio Supreme Court because, under R.C. 4903.11, an appeal may be taken only within 60 days of the denial of rehearing, either by operation of law or written PUCO decision.  

In fact, Hall China, cited by Verizon in support of its argument, addressed the ripeness of an appeal of a Commission order.  In Hall China, the Court stated: “An appeal from the Public Utilities Commission to the Supreme Court is predicated upon the finality of the order.”
  The Court cited R.C. 4903.13 for the proposition that only “[a] final order made by the Public Utilities Commission shall be reversed, vacated, or modified by the Supreme Court on appeal, if, upon consideration of the record, such court is of the opinion that such order was unlawful or unreasonable.”
  In addition, the Court has recognized that an order may be final as to one party but not to another.
 
Further, the Court has stated that a “substantial right” is premised on a “present interest” and an “immediate and pecuniary interest.”
  Just as Verizon argued that the Order is “final” because it “affected Verizon’s ability to price its services,”
 the Commission’s decision on rehearing will determine whether some of Verizon’s residential customers remain subject to the pricing scheme approved in the Order.  This is a present, immediate and pecuniary interest of those customers.  Thus, the Commission’s decision on rehearing will affect a substantial right of OCC, the statutory representative of residential telephone consumers, as contemplated by the Ohio Supreme Court, and the decision on rehearing may also become a final order in this case.  The PUCO should reopen the proceeding pursuant to Ohio Adm. Code 4901-1-34, as OCC requested.

Second, OCC has shown good cause in support of its Motion.  Contrary to Verizon’s assertion,
 the Commission did not find five other alternative providers of residential service, in addition to AT&T’s competitive local exchange carrier (“CLEC”), in the Cambridge exchange.  According to Attachment A to the Order, the Commission found that, besides AT&T’s CLEC, there were only four other alternative providers of residential service in the exchange – Level 3 (in “partnership” with an unnamed Internet-based provider), Time Warner Cable, AT&T Wireless and Sprint/Nextel.  

Although Verizon claims that “[t]he evidence showed” T-Mobile to be an alternative provider of residential service in the Cambridge exchange,
 the Commission found otherwise.
  Regarding T-Mobile and several other wireless providers, the Commission stated that “Verizon submitted evidence that these providers are facilities-based providers that offer residential services and port residential telephone numbers in the process of serving residential customers in the relevant exchanges as outlined in Attachments A and B.”
  T-Mobile was not named as an alternative provider for the Cambridge exchange in Attachment A.  Thus, based on the information in Attachment A to the Order, removing AT&T’s CLEC as an alternative provider in the Cambridge exchange would leave only four alternative providers of residential service that the PUCO identified in the exchange – not enough for Verizon to have the ability to raise customers’ basic service rates in the exchange.

In addition, granting OCC’s Motion would contribute to administrative efficiency.  Verizon’s logic would require that OCC file a separate motion asking the Commission to order Verizon to show cause as to why basic service alt. reg. in the Cambridge exchange should not be revoked, due to changed circumstances.
  This would result in additional pleadings, and possibly a hearing, on a subject that the Commission may address now, on rehearing in this proceeding.  Further, a motion for a show cause order may not achieve 

the finality for customers that addressing the issue on rehearing would provide; in other cases, OCC has had one such motion pending at the Commission for nearly a year and another for more than a year.
  And Verizon’s customers would not be excused from being subjected to the Order while a show-cause motion is pending.
  OCC has thus shown good cause to support the Motion. 
Contrary to Verizon’s assertions, OCC’s Motion to Reopen was timely filed.  In addition, OCC showed good cause for the relief sought.  The Commission thus should grant OCC’s Motion.  The Commission should either reopen the proceeding to consider the impact on the Order of AT&T’s discontinuance of its CallVantage service, or abrogate or modify the Order.
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� See Order, Attachment A.  


� On May 13, 2009, the Commission issued an entry granting rehearing in order to further consider the issues raised on rehearing, as well the issues surrounding OCC’s Motion to Reopen.


� See id.


� Memorandum Contra at 1-2, citing Hall China Co. v. Pub. Util. Comm. (1977), 50 Ohio St.2d 206, 4 O.O.3d 390, 364 N.E.2d 852.  Verizon provided the wrong citation to this case.


� Id. at 3-5.


� OCC files this Reply pursuant to Ohio Adm. Code 4901-1-12(B)(2).


� 50 Ohio St.2d at 209.  


� Id. (emphasis added).


� East Ohio Gas Co. v. Pub. Util. Comm. (1988), 39 Ohio St.3d 295, 530 N.E.2d 875.


� Ohio Domestic Violence Network v. Pub. Util. Comm., 65 Ohio St. 3d 438, 439, 1992 Ohio 22, 605 N.E.2d 13.


� Memorandum Contra at 2.


� Id. at 3.


� Id.  


� See Order, Attachment A.  


� Order at 27 (emphasis added).  Verizon did not file an application for rehearing, and thus did not challenge the Commission’s finding on this issue.


� Verizon sought basic service alt. reg. under Ohio Adm. Code 4901:1-4-10(C)(4), which makes basic service alt. reg. contingent upon the PUCO finding that there are at least five alternative providers of residential service in an exchange.


� See Ohio Adm. Code 4901:1-4-12.


� In the Matter of the Application of AT&T Ohio For Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to Chapter 4901:1-4 Ohio Administrative Code, Case Nos. 06-1013-TP-BLS and 07-259-TP-BLS, Motion for Show Cause Order (June 13, 2008); Id., Motion for Show Cause Order (March 13, 2008).


� Ohio Adm. Code 4901:1-4-12(B).
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