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The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of the residential utility customers of the State of Ohio, moves the Public Utilities Commission of Ohio (“PUCO” or “Commission”) to grant OCC’s intervention in this proceeding concerning the Commission’s consideration of the application (“Application”) of Budget Prepay, Inc. dba Budget Prepay (“Budget”) for designation as an eligible telecommunications carrier (“ETC”) in the State of Ohio.  Budget seeks designation for the limited purpose of providing wireline Lifeline and Link-Up services to qualified low-income consumers.
  Budget plans to offer its Lifeline customers plans that, with the Lifeline discount, will likely cost $29.95 per month for customers in AT&T Ohio territory and $39.90 per month for customers in Verizon North territory.
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MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE

AND

COMMENTS ON THE APPLICATION

I.
INTRODUCTION

The Commission has the authority to certify ETCs to operate in the State of Ohio; such ETCs receive support from the federal universal service fund.  In the exercise of that authority, the Commission has previously designated “low-income-only” ETCs that seek to receive only low-income funding and not so-called “high-cost funding.
  In the past, the Commission has considered these applications under Case No. 97-632
; only recently has the Commission given such applications separate case numbers of their own.
  Thus OCC is moving to intervene in this docket for Budget.

In comments filed on the TracFone application, OCC recommended that the Commission begin a generic investigation into policies, procedures and practices that should be applicable to carriers that seek “low-income” ETC designation.
  The Commission now has pending the continuing review of TracFone’s designation, and three new such applications – for Virgin Mobile, Nexus and Budget.  It is important for policies pertaining to such applications to be set on a consistent basis, rather than ad hoc with each application.  OCC therefore renews its request for a generic investigation for “low-income” ETCs.

In the absence of such an investigation, OCC provides comments here on Budget’s application.  Based on a review of the application itself, OCC recommends that the Commission not grant Budget’s application without holding a hearing to determine whether according ETC status to Budget for its proposed Lifeline service would be in the public interest.

II.
INTERVENTION

Pursuant to R.C. Chapter 4911, OCC moves to intervene under its legislative authority to represent the interests of the residential utility customers in Ohio, specifically those in the AT&T Ohio and Verizon territories for which Budget seeks ETC designation.  OCC advocated for the interests of consumers regarding both the TracFone and the AB&T ETC applications, and, as noted above, OCC’s intervention was granted in the Virgin Mobile and Nexus applications.
 
The interests of residential customers may be “adversely affected” by this case, as contemplated in the law governing intervention,
 since this case will be a determining factor in whether and under what terms low-income consumers in the AT&T and Verizon territories may have an additional opportunity for telephone service.  OCC also meets the Commission’s required showing for a party that has a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2), and should therefore be permitted to intervene in this case.  
R.C. 4903.221(B) requires the PUCO to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceeding; and

(4)
Whether the prospective intervenor will significantly contribute to the full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest includes representing Ohio consumers and, on their behalf, helping the PUCO to determine whether Budget’s proposed service indeed furthers the state policy to “[p]rotect the affordability of telephone service for low-income subscribers through the continuation of lifeline assistance programs.”
  Given the cost of Budget’s service, as explained in comments below, the PUCO should be skeptical about whether Budget’s proposed service furthers the state policy.  The General Assembly deemed the interests of residential customers worthy of protection through legislative authority in R.C. Chapter 4911.  OCC should be permitted to intervene to protect these interests.  

Second, the positions advanced by OCC regarding the impact of the design of Budget’s Lifeline program have an actual, and not just “probable,” relation to the merits of the case, as can be demonstrated by the ultimate determination of whether Budget should be granted ETC status.  Third, OCC’s participation will not unduly prolong or delay the proceeding, for which there is no statutory timeline.  In fact, OCC’s intervention will provide insights based upon expertise to assist the Commission in its evaluation of the Budget proposal.
  

Fourth, OCC’s advocacy for consumers will significantly contribute to the full development and equitable resolution of the issues herein.  Therefore, OCC’s intervention is consistent with and supported by the statute.

OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code).  To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2).  As the residential utility consumer advocate, OCC has a very real and substantial interest in this case.  The nature and extent of OCC’s interest are in representing Ohio consumers in this case where the PUCO should determine whether Budget’s Lifeline service is in the public interest.

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  These criteria mirror the statutory criteria in R.C. 4903.221(B) that OCC already has addressed and that OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the Commission shall consider the “extent to which the person’s interest is represented by existing parties.”  While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility consumers.  That interest is different from, and not represented by, any other entity in Ohio.

Moreover, the Supreme Court of Ohio confirmed OCC’s right to intervene in PUCO proceedings, in ruling on an appeal in which OCC claimed the PUCO erred by denying its intervention.  The Court found that the PUCO abused its discretion in denying OCC’s intervention and that OCC should have been granted intervention.
  
For the reasons discussed above, OCC satisfies the criteria set forth in R.C. 4903.221 and Ohio Adm. Code 4901-1-11.  Therefore, OCC’s Motion to Intervene should be granted.

III.
COMMENTS

Some of the recent influx of non-incumbent local exchange carrier (“ILEC”) ETC applications have come from wireless carriers.
  Others – like AB&T and Budget – have come from wireline competitive local exchange carriers (“CLECs”).  Many of OCC’s concerns are general; others are specific to the carrier.

OCC has several concerns about the Budget Application.  First, Budget asserts that it provides service through a combination of unbundled network elements (“UNEs”) and resale and thus is a facilities-based carrier,
 as is required under federal law for ETC status.
  But given that Budget currently has only 319 “non-Lifeline” customers in Ohio,
 the extent of Budget’s facilities is unclear.
  

More fundamentally, there is a question about whether Budget’s Lifeline service would be in the public interest, as also required for ETC status.  The touchstone for ETC designation under federal law is the public interest:

A State commission shall upon its own motion or upon request designate a common carrier … as an eligible telecommunications carrier for a service area designated by the State commission.  Upon request and consistent with the public interest, convenience, and necessity, the State commission may, in the case of an area served by a rural telephone company, and shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier for a service area designated by the State commission….

Further, as discussed above, it is the policy of the State of Ohio to “[p]rotect the affordability of telephone service for low-income subscribers through the continuation of lifeline assistance programs.”
  


Budget’s application contains too little information to allow for a PUCO determination as to whether its service is in the public interest and affordable.  Budget submitted minimal information about the cost of its services to Lifeline subscribers.  The proposed tariff describes the services as follows
:

	Basic Plan (AT&T)
	Maximum rate before Lifeline discount 
	Maximum rate after Lifeline discount

	Unlimited local calls, 250 free long distance minutes during first month of service
	$37.12

	$29.95

	Double Feature Plan (AT&T)
	
	

	No service charge first month, unlimited local calling, free caller ID and call waiting, 250 free long distance minutes during first month of service
	$37.12

	$29.95

	
	
	

	Basic Plan (Verizon)
	
	

	Unlimited local calls, 60 free intra-state long distance calls per billing cycle

	$43.95

	$29.95

	Deluxe Plan (Verizon)
	
	

	Unlimited local calling, free caller ID and call waiting, 2000 free intra- and interstate long distance minutes per billing cycle
	$53.40

	$39.90


Note that these are the “maximum” rates.  What the actual (or even probable) cost to the Lifeline customer will be is never revealed.  Based on this, the Commission cannot make a determination that Budget’s service is in the public interest and affordable.  


To begin, it appears that Budget does not offer a stand-alone basic local exchange service. 
  ILECs in Ohio are required to offer a stand-alone basic service.
  AB&T, the only other wireline CLEC to be designated as a Lifeline ETC in Ohio, offers a stand-alone basic local exchange service.
  Budget should not be allowed to deny this service to its Lifeline customers.

With regard to Budget’s packages, there are some hints as to the likely price that argue against any real benefit from the service.  In Budget’s Ohio pricing guide,
 the following non-Lifeline prices are listed: 

	Service
	Price
	Price after “prompt pay” discount”

	Basic Plan (AT&T)
	$47.12
	$37.12

	Double Feature Plan (AT&T)
	$47.12
	$37.12

	Basic Plan (Verizon)
	$49.95
	$39.95

	Deluxe Plan (Verizon)
	$59.95
	$49.95


It thus appears that Budget’s actual Lifeline rate will be at or close to the “maximum” Lifeline rate in the proposed tariff.  Further, according to Budget, that rate includes the maximum federal contribution.


Thus we can compare the likely Budget rates with the Lifeline rates of AT&T Ohio and Verizon North, the ILECs in whose territories Budget seeks certification:

	Budget Lifeline Rate
	ILEC Lifeline Rate
	Budget Rate as % of ILEC Rate

	$29.95 (AT&T)
	$7.25

	413%

	$43.45 (Verizon) 
	$7.28-$13.23

	328%-597%


In AT&T territory, the Budget Basic Plan does include 250 “free” long distance minutes, and the Budget Double Feature Plan also includes 250 “free” long distance minutes and “no charge” for local calling, but only during the first month of service.  Thus this part of the service ends after the first month.  Continuing the comparison, an AT&T Lifeline package that included caller ID and call waiting (like the Budget Double Feature Plan) would be priced at $17.08.
  This again shows the limited value in Budget’s Lifeline service.

The Budget plans for Verizon territory also include “free” long distance calling in each billing cycle.  Yet Lifeline is intended to support local calling, not toll calling.
  And given the $30 difference between the Budget Basic Plan for Verizon territory and Verizon’s own Lifeline plan, the 60 “free” long distance minutes cost the Lifeline customer 50¢ per minute, not exactly a bargain.

All of this makes Budget’s assertion that its “rates are sometimes slightly higher than those of the relevant ILEC or non-prepay CLECs”
 a substantially misleading statement.  The Commission has in fact rejected a CLEC ETC application due to high rates, stating,

Upon reviewing the application filed by Nexus, the Commission notes that currently the residential monthly rate proposed by Nexus is between three to almost six times higher than the specific ILEC rate after the applicable Lifeline rate is subtracted. …

The Commission finds that it is not in the public interest to utilize public funds for the purpose of subsidizing competition simply for the sake of being able to represent that there is another competitor in a particular exchange.  This is especially the case in this situation in which Nexus’ … subsidized Lifeline rates will be significantly higher than the ILECs’ corresponding rates.

Budget asserts that increased competition will be a benefit of granting its application.
  As the Commission noted in the 2006 Nexus case, this competition – as with Budget – comes at such a high price, both for the Lifeline consumers and for the universal service fund,
 that the public interest cannot be met.

On a related topic, it is also not clear whether Budget will charge a connection fee for initiating service.  Some of its materials refer to such a charge,
and others do not.
  In rejecting the Nexus ETC application the Commission noted that AT&T Ohio and Verizon North “waive the end user portion of the connection fee.”
  This is because of Ohio Adm. Code 4901:1-4-06(B)(1)(a), which requires these ILECs to credit 100% of nonrecurring service order charges for commencing service for Lifeline customers.  And the very idea of an activation charge is inconsistent with the nature of a prepaid service.  

These two issues are enough to raise significant doubts about whether Budget’s Lifeline service is in the public interest.  The Commission should hold a hearing to examine fully whether Budget’s proposed service is in the public interest.

OCC may have additional comments based upon further review of the application and responses to discovery.

IV.
CONCLUSION


For all the reasons stated in Section II above, the PUCO should grant OCC’s Motion to Intervene.  The Commission should also closely scrutinize Budget’s proposed service, address OCC’s comments and hold a hearing in order to determine whether the Application is consistent with Ohio regulations and the public interest. 

Respectfully submitted,
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/s/ David C. Bergmann
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� Application (May 17, 2010) at 1.  See 47 C.F.R. Part 54, Subpart E.


� As explained in the memorandum in support, the application is not clear about the price that will actually be charged Lifeline customers.  See Application, Exhibit 3, Original Pages 44.8 and 44.9.


� In the Matter of the Commission Investigation of the Intrastate Universal Service Discounts, Case No. 97-632-TP-COI (“97-632”), Supplemental Finding and Order (May 21, 2009) (TracFone); 97-632, Supplemental Finding and Order (January 26, 2010) (American Broadband and Telecommunications) (“AB&T Order”)).


� Indeed, “Budget Phone Inc.” applied for ETC status on July 5, 2005, in 97-632.  In Case No. 07-595-TP-CAN, Budget Phone Inc. changed its name to “Budget Prepay, Inc.”  After OCC moved to intervene and filed comments along with Consumers for Fair Utility Rates (“CUFR”), the Neighborhood Environmental Coalition (“NEC”) and Appalachian Peoples Action Coalition (“APAC”), Budget requested to withdraw its application.  The withdrawal was granted by Entry of December 7, 2005 in 97-632.  


� See In the Matter of Virgin Mobile USA, L.P. Petition for Limited Designation as a Nonrural Eligible Telecommunications Carrier, Case No. 10-429-TP-UNC, Entry (May 13, 2010); In the Matter of the Application of Nexus Communications dba TSI for Designation as an Eligible Telecommunications Carrier in the State of Ohio for the Limited Purpose of Offering Lifeline and Link-Up Service to Qualifying Households, Case No. 10-432-TP-UNC, Entry (May 13, 2010).


� E.g., 97-632, OCC Comments (May 11, 2009) at 4. 


� OCC has made this same request in each of its related motions to intervene.


� OCC has also moved to intervene in the new TracFone docket, Case No. 10-614-TP-UNC.


� R.C. 4903.221.


� R.C. 4927.02(A)(8).


� As OCC did in Budget’s earlier withdrawn application in 97-632.  See OCC/CUFR/NEC/APAC Comments (October 27, 2005) (“97-632 Budget Comments”). 


� Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶13-20 (2006).


� TracFone, Virgin Mobile and Nexus.


� Application at 2; id., Exhibit 2 at 1. 


� 47 U.S.C. § 214(e)(1)(A).  The FCC has granted forbearance to certain wireless resellers – specifically TracFone and Virgin Mobile – from this requirement. 


� Application at 2. 


� In comments on the pending Nexus application, OCC noted that “Nexus asserts that its ownership of collocation facilities is sufficient to make it ‘facilities-based’ for the purposes of qualifying as an ETC under 47 U.S.C. §214.  This is an issue of first impression for Ohio, and thus the Commission should not rush to judgment concerning the Application.”  Case No. 10-432-TP-UNC, OCC Motion to Intervene and Comments (April 20, 2010) at 6 (footnotes omitted).  Likewise, the issue of whether Budget’s lease of UNEs from AT&T Ohio is sufficient to allow it to qualify as a facilities-based carrier in Verizon North territory is one that should be investigated by the Commission. 


� 47 U.S.C. § 214(e)(2) (emphasis added).  All such findings are subject to the carrier offering designated services and advertising those services, as prescribed by § 214(e)(1).  There is no question that TracFone advertises its services; whether the services are as designated by the law is an open question, as discussed below. 


� R.C. 4927.02(A)(8).  Recently-passed Sub. S.B. 162 added “federal” to the policy, “through the continuation of federal lifeline assistance programs.”


� Application, Exhibit 3, Original Pages 44.8 and 44.9.


� That is, unless one considers the Basic Plan proposed to be offered in AT&T Ohio territory to be a stand-alone basic service after the first month, when the free long distance minutes go away.  In any event, there is no equivalent service in Verizon North territory.


� Ohio Admin. Code 4901:1-6-09(A); see also Ohio Admin. Code 4901:1-4-06(B)(1).


� AB&T Order at 3.  TracFone, as a wireless ETC, does not distinguish between local and long-distance calling in its 68 “free” minutes; neither do Nexus and Virgin Mobile.


� http://www.budgetphone.com/documents/Pricing_Guide_OH.pdf


� Application, Exhibit 3, Original Page 44.2.


� AT&T basic rate is $19.67 ($14.25 base rate [PUCO No. 20, Part 4, Section 2, 2nd Revised sheet 2.2; PUCO No. 20, Part 4, Section 2, 8th revised Sheet 19] + $5.42 SLC); AT&T lifeline discount is $12.42 ($5.42 SLC + $3.50 federal contribution + $3.50 state contribution).  The AT&T lifeline rate of $7.25 is the AT&T basic rate minus the AT&T lifeline discount ($19.67 - $12.42).  


� Verizon basic rates vary according to the rate band of the exchange and the zone within the exchange.  The lowest Verizon basic rate is $20.78 ($13.03 base rate [PUCO No. 6, Section 2, 17th Revised Sheet No. 1] + $6.50 SLC + $1.25 ARC); Verizon lifeline discount is $13.50 ($6.50 SLC + $3.50 federal contribution + $3.50 state contribution.)  The lowest Verizon lifeline rate of $7.28 is thus the Verizon basic rate minus the Verizon lifeline discount ($20.78 - $13.50).  The highest Verizon basic rate is $26.73 ($15.73 base rate [PUCO No. 6, Section 2, 12th Revised Sheet No. 3] + $3.25 zone charge [PUCO No. 6, Section 2.2, 3rd Revised Sheet No. 2] + $6.50 SLC + $1.25 ARC); again, the Verizon lifeline discount is $13.50 ($6.50 SLC + $3.50 federal contribution + $3.50 state contribution.)  The highest Verizon lifeline rate of $13.23 is thus the Verizon basic rate minus the Verizon lifeline discount ($26.73 - $13.50).


� The total cost of AT&T’s Complete Choice bundle, which includes Caller ID and Call Waiting along with unlimited local calling, is $28.42 ($23.00 bundle price [PUCO No. 20, Part 7, Section 5, 1st Revised Sheet 7] + $5.42 SLC).  AT&T lifeline rate for Complete Choice bundles of $16.00 is the AT&T total cost of the bundle minus the AT&T lifeline discount ($28.42 - $12.42).  


� See 47 C.F.R. § 54.401(a)(3) and § 54.101(a).


� Verizon is not currently allowed to sell caller ID to its Lifeline customers, except those who certify a medical or safety reason for needing the service.  Ohio Adm. Code 4901:1-4-06(B)(1)(c).  (When the PUCO rescinds those rules as a result of Sub. S.B. 162, Verizon, like all the other ILECs, will be able to sell any package – less the Lifeline discount – to its Lifeline customers, likely at less than the à la carte price.)  Regardless, a Verizon Lifeline customer who purchased caller ID and call waiting – such as in the Budget Deluxe plan – would pay $5.00 for call waiting (General Exchange Tariff PUCO No. 7, Section 3, 3rd Revised sheet 59G.1) and $9.25 for caller ID (General Exchange Tariff PUCO No. 7, Section 3, 6th Revised sheet 59I.1), adding $14.25 to the $7.28-$13.50 cost of basic Lifeline service, leaving a very low price for the 2000 minutes of long distance calling.  


� Application at 9 (emphasis added). 


� 97-632, Finding and Order (October 25, 2006) (“Nexus Order”) at 3.  (Nexus’s original ETC application was as a CLEC; the currently-pending ETC is as a prepaid wireless carrier.)  On this issue of pricing, see also 97-632 Budget Comments at 15-19.


� Application at 10.


� Nexus Order at 3.


� See Application at 8 (referring to an “activation fee”); id., Exhibit 4 at [3] (referring to a $19.95 activation); id. at [4] (same); id. at [5] (referring to an “activation/processing” fee).


� See id., Exhibit 3, Original Page 44.2 (Lifeline assistance includes, inter alia, “[a] credit of one-hundred percent (100%) of the tariffed nonrecurring service order charges for commencing service….”); id., Exhibit 4 at [1] (“$0 Payment for Activation Fee” for Tribal Lifeline); id. at [2] (“$0 Payment for Activation Fee” for service in Oklahoma).


� Nexus Order at 3.
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