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)
MEMORANDUM CONTRA OF OHIO PARTNERS FOR AFFORDABLE ENERGY TO THE MOTION FOR EXTENSION OF DUKE ENERGY OHIO, INC.
___________________________________________________________
Introduction
On December 15, 2010, the Public Utilities Commission of Ohio (“PUCO” or “Commission”), issued an Opinion and Order in the above-reference docket.  As a part of the decision, Duke Energy Ohio, Inc. (“Duke”) was required to file revised tariffs for Rider DR-SAW within seven days.  Opinion and Order at 7.  On December 22, 2010, Duke filed a Motion for Extension which requests that the requirement to file revised tariffs be delayed until January 21, 2011, seven days after an application for rehearing would be due, or seven days after the Commission issues a final order if an application for rehearing is filed.

Ohio Partners for Affordable Energy respectfully requests that the Commission deny the Motion for Extension and require the revised tariff to be filed no later than December 31, 2010.

Argument


Duke’s Motion should be rejected for three reasons:  (1) Duke has been on notice that the tariff implementing Rider DR-SAW required revision since the issuance of the Commission’s  Opinion and Order in Case No. 09-283-EL-RDR, issued on June 9, 2010; (2) Duke has consistently over-recovered under its various DSM riders and based on status reports filed with the Commission, will significantly over-recover under Rider DR-SAW so the funds must be returned to customers regardless of the outcome of an application for rehearing; and, (3) there is little likelihood Duke will prevail on the merits.
 The Opinion and Order in the instant case provides a clear explanation of the factors that in combination require Duke to modify Rider DR-SAW.  The Rider DR-SAW was approved by the Commission in Case No. 08-920-EL-SSO.  In that stipulation, Duke agreed that the terms of the stipulation would be modified as necessary to comply with the rules set forth in Case No. 08-888-EL-ORD, also known as the Green Rules.  Case No. 08-920-EL-SSO, Stipulation at 37.  

Two provisions of the Green Rules conflicted with the stipulation:  a prohibition against the recovery by a distribution utility of generation revenues lost due to energy efficiency programs; and, a requirement that recovery of costs related to the energy efficiency portfolio is subject to an annual review and reconciliation.  Rider DR-SAW as filed by Duke includes recovery of lost generation revenues, and the stipulation called for a reconciliation of the rider in 2012.  
These components of the stipulation in Case No. 08-920-EL-SSO clearly conflict with Rules 4901:1-39-04(A) and 4901:1-39-07(A), O.A.C.  Opinion and Order at 15 (December 15, 2010).  Duke has been on notice that the Tariff violated the prohibition against collecting lost generation revenues:
…Duke has not completed the necessary filings to conform its ESP to the Commission’s rules and orders and the requirements in Chapter 4901:1-39, O.A.C., including the modification of Rider DR-SAW to eliminate the recovery of lost generation revenues and the annual reconciliation.  Case No. 09-283-EL-RDR, Opinion and Order at 5 (June 9, 2010).

Duke has declined to file the modified Rider as required by the Commission in June.

Duke contends that it may file an application for rehearing in the instant case and that it should not be required to file a modified Rider DR-SAW until there is a final decision.  This position ignores the track record of Duke’s energy efficiency portfolio in meeting targets and in not spending ratepayer funds.  As detailed by OPAE in its initial brief in this docket, Duke was required to refund a $4,346,091 over-recovery to residential customers because it failed to spend funds collected through Rider DSMR for the energy efficiency program between July, 2007 and June, 2008.  The second true-up of Rider DSMR was incorporated into Rider DR-SAW per the stipulation in Case No. 08-920-EL-SSO.  For the July through December, 2009 period, Duke was required to refund $3,243,694 to residential customers, which resulted in a reduction of Rider DR-SAW.  Thus, there is an historical basis for projecting the need to refund ratepayer dollars collected by Duke to fund energy efficiency programs.
The portfolio report filed by Duke in Case No. 10-317-EL-EEC makes clear that Duke will likely need to refund additional dollars to ratepayers because of the failure of its energy efficiency programs to meet their goals, regardless of whether or not generation is included in the Rider DR-SAW.  See the Post-Hearing Brief of Ohio Partners for Affordable Energy (July 9, 2010) at 6.  Given that Duke will be refunding ratepayers their money yet again, regardless of the success of an application for rehearing, the Company should be required to file tariffs to be effective January 1, 2011.  The Green Rules, which supersede the Stipulation in Case No. 08-920-EL-SSO, require an annual true-up.  This is the time.

Finally, Duke is unlikely to prevail on the merits.  As previously noted, Duke agreed to comply with the Green Rules.  The inclusion of lost generation revenue in Rider DR-SAW clearly violates the rules.  And, the Commission authorized an annual review and true-up of DSM riders through the rules.  The Commission has now ruled twice that Rider DR-SAW should be modified to comply with the rules.

Conclusion

There is no reason to further delay the filing of a revised Rider DR-SAW.  Duke has been on notice that such a filing was required since June, 2010.  The Rider should have been filed long ago.  While Duke may alter some aspect of the Opinion and Order through an application for rehearing, it is not likely to prevail regarding the content of Rider DR-SAW or the timing of a reconciliation of the Rider. Moreover, the Company’s record of over-recovery clearly militates in favor of reducing the level of the Rider rather than refunding a large sum to customers in 2012.  OPAE urges the Commission to deny the Motion for Extension.
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