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I.
INTRODUCTION 
On March 17, 2008, the Office of the Ohio Consumers’ Counsel (“OCC”) filed its Initial Brief (“OCC Brief”) in the above-captioned matter, to protect approximately 380,000 residential consumers from unprecedented proposals to all but end the billing of gas distribution service by cubic foot of gas purchased and instead charge customers a fixed fee of up to $25.33 per month regardless of whether the customer uses any gas at all.  The proposals to impose this fixed fee on customers are in the Initial Briefs of Duke Energy Ohio, Inc. (“Duke” or “Company”) (“Duke Brief”) and the Staff (“Staff”) of the Public Utilities Commission of Ohio (“PUCO” or “Commission”) (“Staff Brief”).  The Ohio Partners for Affordable Energy (“OPAE”) also filed an Initial Brief (“OPAE Brief”) to protect customers from the high fixed charges proposed by the PUCO Staff and Duke.  In addition to these Initial Briefs, letters were also filed by Stand Energy Corporation (“Stand”) and the City of Cincinnati which clarified their position on the Stipulation and on the straight fixed variable (“SFV”) rate design that would result in the fixed fee charges described above.  The Ohio Energy Group (“OEG”) and Direct Energy Services, LLC (“Direct”) and Integrys Energy Services, Inc. (“Integrys”) filed Reply Briefs for the purpose of clarifying their positions on the SFV issue.  The OCC replies herein to the Initial Briefs of the other parties.

The history of the case is incorporated herein as presented in OCC’s Initial Brief.

II.
ARGUMENT
A.
The PUCO Staff and Duke Have Violated the Stipulation By Wrongly Claiming that the Stipulation Resolves the Residential Rate Design Issue.

The PUCO Staff and Duke both claim that the Stipulation and Recommendation (“Stipulation”)
 is a settlement of the residential rate design issues.  They are sorely mistaken.  These issues are the most contested and controversial issues in the cases and among the most controversial issues presented to the Commission in any case -- which is reflected in the fact that the issues were not settled.  The PUCO Staff and Duke seek the advantage of having the Commission decide this case according to the settlement criteria that favor adoption of a settlement over litigated positions -- an advantage for which they did not bargain and which the Commission should reject in the most direct way to ensure the transparency and fairness of the legal process at the Public Utilities Commission of Ohio that is threatened by their arguments.  

The Stipulation and its recommendations are part of the record that the Commission will consider in these cases.
  All twelve parties entered into the Stipulation that was only intended to resolve issues other than the design of residential rates.  Specifically, the Parties to the Stipulation stated:

The Parties expressly agree that the issue of fixed vs. volumetric rate design and/or a sales decoupling rider is not intended to be resolved through this Stipulation and will be decided by the Commission following the hearing, as noted in footnote 7.

In an abundance of caution, this provision is repeated, in duplicate, in footnote 15 of the Stipulation.  In footnote 7 of the Stipulation, it is further stated, making it in triplicate, that the SFV and related issues are “not resolved through this Stipulation….”


Two of the other Parties to the Stipulation, Stand Energy (“Stand Letter”) and the City of Cincinnati (“City Letter”), filed letters regarding their signing of the Stipulation.
  In addition, OEG filed a reply brief stating: “OEG must remind the Staff and Duke Energy that it also took no position on the SFV rate design, therefore must not be considered a proponent.”
  Finally, a Reply Brief filed by Direct and Integrys stated: “Direct and Integrys neither support nor oppose the Staff report’s recommendation relating to an [SFV] rate design.”
  

It is disingenuous for Duke and the Staff to suggest that the Stipulation is a settlement proposal by a vast majority of the parties to impose a SFV rate design on residential customers.  The rate design issue was not stipulated and it was not supported by a vast majority of the parties.  Instead only the Staff and Company supported the SFV rate design.  Moreover, the rate design issue was litigated without a settlement during evidentiary hearings that were conducted on March 5-6, 2008, and the Commission’s decision should be based upon the evidence presented, with the Company bearing the burden of proof that the SFV rate design proposed by Staff and embraced by Duke is just and reasonable.


Testimony filed in support of the Stipulation, by the very parties now claiming that they settled the issues for residential consumers, shows support for the fact that the rate design issue was clearly not intended to be settled by the Stipulation.  The PUCO Staff’s witness, Mr. Hess, testified:

Q:
Do you believe the Stipulation filed in this case is the product of serious bargaining among knowledgeable parties? 

A:
Yes.  This agreement is the product of an open process in which all parties were represented by able counsel and several were represented by technical experts.  Extensive negotiations occurred.  The Stipulation represents a comprehensive compromise of issues raised by parties with diverse interests.  All parties have signed the Stipulation and adopted it as a reasonable resolution of all issues except the single rate design issue that has been reserved for litigation.  I believe that the Stipulation that the parties are recommending for Commission adoption presents a very fair and reasonable result.


Mr. Hess’s testimony discussed the benefits that he believed were achieved through the settlement, and nowhere was the SFV rate design touted as a benefit:

Q:
In your opinion, does the Settlement benefit rate payers and promote the public interest? 

A:
Yes. 

•
The stipulation establishes a fair and reasonable revenue requirement with a minimal increase in the base rates of approximately 3[percent]. 
•
It recommends fair compromise of the tariff subsidy issue. 
•
It establishes a pilot rate structure for low income/low usage customers. 
•
It continues the Accelerated Main Replacement Program. 
•
It establishes a program to address the safety concerns and replace risers within a reasonable period of time. 
•
It adopts the Applicant’s proposal to replace customer service lines as yet another safety measure. 
•
It removes the regulated utility’s subsidization of a competitive gas supply cost thus furthering the development of a competitive gas market. 
•
It sets up a process to discuss the applicant’s exit from the merchant function, again, furthering the development of a competitive gas market. 
•
It extends the Applicant’s commitment to weatherization and energy efficiency. 
•
It commits the Applicant to conduct an internal audit of its methods and processes for allocating service company charges. 
•
It commits the Applicant to discuss and /or review several low income issues. 
•
It commits the Applicant to a sharing mechanism for off–system transactions.

The Staff through pre-filed testimony
 and in cross-examination
 touted the benefits of the SFV rate design, yet Mr. Hess did not include those alleged benefits in his recitation of the Stipulation benefits.  Failure to include the SFV rate design benefits in Mr. Hess’s recitation shows that the SFV rate design issue was intended to be decided by the Commission’s order in these proceedings, following the evidentiary hearing, and not based on any Stipulation.  That is the agreement of the parties to the Stipulation, and that is how Mr. Hess testified.

There was also testimony filed by the Company in support of the Stipulation.  That testimony amplified the parties’ understanding that the rate design issue remained unsettled by the Stipulation.  Duke witness Smith stated:

Q.
PLEASE GENERALLY DESCRIBE THE STIPULATION.

A.
This Stipulation, filed with the Commission on February 28, 2008, represents a resolution of all but one of the issues among the Parties relating to the Company's application for an increase in gas rates and alternative regulation plan. Except where specifically noted otherwise, the terms of the Stipulation adopt the recommendations made by the Staff Report of Investigation ("Staff Report") in this proceeding.  In summary, the Stipulating Parties agree that DE-Ohio shall increase its annual gas distribution base rates by approximately $18.2 million. Such increase will eliminate, over a two-year period, $6 million, or roughly one-third, of the residential subsidy as reflected in the Company's revised cost of service study.  The Stipulation provides that DE-Ohio will file its actual Accelerated Main Replacement Program ("AMRP") data for the last nine months of 2007.  The data will support an adjustment of Rider AMRP, which will be implemented effective May 1, 2008, subject to refund.  The Stipulation resolves all issues in the case except for the issue of the fixed vs .volumetric rate design and/or a sales decoupling rider, which will be litigated and decided by the Commission.

The Stipulation and Staff testimony agree that the Stipulation did not settle the rate design issue.  Nonetheless, the Company attempts to identify the SFV rate design as a benefit under the Stipulation.  The Company does so by incorrectly attributing to Mr. Hess a statement touting the SFV rate design as a benefit under the Stipulation which Mr. Hess did not include in his testimony.
  Therefore the Commission should rely on evidence presented at hearing and not the Stipulation in order to decide the rate design issue in these cases.  


The fact that the Staff and the Company would argue that the Stipulation covers the subject of this litigation when the language in the Stipulation so clearly carves out the rate design issue is not only disingenuous, but it also sends a chilling message to parties who negotiate in good faith.  The message is that we should not enter into Stipulations that partially resolve issues, because the agreement to litigate what cannot be resolved -- and to recognize it as such -- may not be honored.  The benefit of a Stipulation on limited issues over no Stipulation is that it provides the parties the ability to come together and agree on what can be agreed to while at the same time it allows a more narrowed focus in the litigation.  Should the Commission take the view that the Stipulation covers the rate 

design issue, despite explicit language in the Stipulation and testimony to the contrary, parties will have to re-evaluate the wisdom of partially settling any cases. 

B.
The General Assembly’s Requirements for Just and Reasonable Rates Are Met by Continuing the Traditional $6.00 Monthly Customer Charge and Rejecting the PUCO Staff’s and Company’s Proposed SFV Rate Design Proposal for a $25.33 Monthly Charge.

1. The SFV Rate Design is Unjust and Unreasonable.

Rates must be just and reasonable.
  The rates proposed by Duke and the Staff are neither.  The Staff dedicates a large portion of its Brief in an effort to support its SFV rate design proposal.
  However, as OCC argued throughout its Initial Brief, and will further argue below, that for every argument made in favor of an SFV rate design, the same argument holds true for a decoupling mechanism.  However, one major difference is that with an SFV rate design there is no customer-related benefit, while under a decoupling mechanism there is.  If both alternatives address the same problem, but one provides additional benefits for customers, the choice should be in favor of the greater benefits for the customers who will pay the increased rates that come from this case. 

The Staff states that the SFV rate design is “one whose time has come due to volatile and sustained increases in the price of natural gas, coupled with over a decade of reduced residential consumption.”
  However, reliance on this alleged reduction in residential consumption is misplaced because this alleged decline in residential consumption has been neither steady nor consistent from year to year as the Staff would like the Commission to believe.  As Mr. Yankel testified:

Although there is an overall decline in this data over this period, it is anything but steady or relatively even from year to year.  The drop between 2000 and 2001 was 8%,
 * * *. Moreover, usage increased in both 2002 and 2003 (remember that these numbers are weather normalized).  In 2003 the usage per customer was 4% higher than it was in 2001.  * * * in 2004 * * * usage per customer dropped 5%.  Things stayed steady in 2005 and then in 2006 everyone reduced consumption by an incredible 9%.

Even more telling, is the fact that Duke is only forecasting a total three percent drop in usage per customer over the 5-year period 2008-2012.  In light of the fact that the historical average residential consumption data has been as volatile as natural gas prices, and that the Company’s forecasts for future residential consumption declines are much more moderate than historical experience, the Commission should decide that the SFV’s time has not yet come.

The reduction in average residential consumption has allegedly resulted in Duke experiencing revenue erosion.  The Staff has stated: “nearly six million dollars of the total $34.1 million revenue deficiency identified by Duke in this case is attributable to declining customer usage.”
  Even if this were true, this means that only 17.6 percent ($6 million/$34.1 million) or $1 million per year of the alleged revenue deficiency was caused by the declining customer usage that has been experienced by Duke since its last rate case six years ago.
  The SFV rate design is a drastic response to address a problem that is not certain and that Staff admits Duke only “may” experience in the future.
  It would appear that OPAE may have properly characterized the SFV rate design as a “solution in search of a problem,”
 and the Commission should not feel compelled to offer Duke the solution.

However, if the Commission determines that the Company’s argument regarding declining usage per customer has merit, then the Commission should resolve this issue through the adoption of an appropriate decoupling mechanism that includes the safeguards OCC witness Gonzalez recommended.
  This solution would be more measured, and would not be as drastic as implementation of an SFV rate design.

2. The Staff’s SFV Proposal Violates Longstanding Principles of Rate Design, Because It is Rate-Shocking to Customers and is Not Gradual in Its Design.

The Staff has correctly admitted that the SFV rate design is “a significant departure from established rate design policy.”
  Established rate design policy includes the objectives of gradualism and avoiding rate shock.
  However, the Staff has significantly mischaracterized its implementation of the SFV rate design proposal as being a “tempered and gradual” fashion.  Merriam-Webster defines gradual as:

1 : proceeding by steps or degrees 2 : moving, changing, or developing by fine or often imperceptible degrees.
 

The proposed increase to Duke’s existing customer charge under Staff’s proposal in this case would be 238 percent in year one, and 322 percent in year two.
  Under no definition of the word “gradual” would an increase of 238 percent or 322 percent be considered imperceptible.  Rather an increase of that magnitude must, by definition, constitute a sharp or sudden increase.  The Staff’s delayed implementation of this drastic change in rate design over two years rather than “all at once” is a dismal and fundamental failure by Staff to follow its stated intention to gradually implement its proposal.

The Staff attempts to argue that its SFV proposal incorporates and applies gradualism “to the maximum extent possible.”
  This claim is wrong.  The maximum extent possible could easily have included an increase at a significantly lower level if gradualism had truly been a goal.  The Company offers a camouflaged argument that highlights the residential customer is paying $11.77 per month today (customer charge plus AMRP Rider).
  What the Company fails to include in their argument is how much the AMRP Rider rate will be increasing over the next eleven years under the Stipulation.  The AMRP charge is proposed to increase from $1.30 per month in year one to $12.20 per month in year eleven.
  Thus residential customers would be paying a total fixed charge of $37.53 per month
 in year eleven.
  Inclusion of the AMRP charge as part of the customer charge in only one half of the equation, while excluding it in the other is, at best, misleading if not completely disingenuous.

The Staff uses the excuse of “times of price volatility and reduced utility sales” as justification for the proposed rate design. 
  However, as Mr. Puican stated on cross-examination, should these circumstances turnaround (gas prices returned to the pre-2000-2001 winter prices), the Staff would not seek a change back to the traditional rate design.
  The Staff’s rate design proposal is one-sided and places the Company’s interests above those of customers.  If the SFV rate design was truly a response to high and volatile gas prices, then a reduction in that same level and volatility for gas prices would warrant a return to the current rate design.  That is the benefit of a decoupling mechanism, it is symmetrical in its design, such that increased average residential consumption would result in a credit to the consumers’ bills, and if average residential consumption decreased Duke would receive additional revenues.

Moreover, as noted in OCC’s Initial Brief, gradualism is more needed when the price increases are greater and not when they were only a few dollars.  Staff has made gradualism an important factor in the past when proposed increases were $2.00 or $3.00, and when the commodity cost for gas was less than half of today’s level.  In this case, a proposed increase of $14.25 or $19.33 when combined with an AMRP charge and an $8.00 to $10.00 gas commodity charge, calls for a closer adherence to the principles of gradualism and not merely paying lip service to them.

The Staff, in its Initial Brief, attempts to distance its position from thirty-years of Commission precedent, by stating:

It is neither fair nor accurate to characterize this fixed component as a customer charge, as the OCC will assuredly do, because, under Duke’s current rate design, the customer charge is set at an artificially low level that only minimally compensates the Company for its fixed costs of providing gas service.

Contrary to the Staff’s statement, the fixed component is indeed a customer charge, and appears as such in Duke’s tariffs.
  Furthermore the types of fixed costs that are being recovered through the customer charge are (and always have been, at least for the past 30 years) the same type of fixed costs.
  The Company may only be minimally compensated for its fixed costs with a $6.00 customer charge (that only comprises a portion of the base charges a customer pays), but when the volumetric rate that the Company charges is taken into consideration, Duke is compensated for the fixed costs.  To assert that it is set at an artificially low level is disingenuous because the Staff played a significant role in the development of the setting of that rate, which was established in Duke’s last rate case, and was approved by the Commission.
  This argument is nothing more than revisionist history done in order to justify the ends desired.


The Staff has unreasonably claimed that the SFV rate design favors low-use customers.  The Staff claimed, “the Staff has chosen to retain a variable base rate component that contains two usage tiers in an effort to minimize impacts on low-use residential customers.”
  The facts on the record are that customers who use less than the average (e.g. low-use) will be harmed under an SFV rate design that forces them to subsidize high use customers (even those with a high income).  OCC witness Gonzalez has estimated that 65 percent of Dukes residential customers will be harmed by as much as 6 to 21 percent when compared to the high-use residential customers.
  This estimate was based on a higher revenue requirement appearing in the Staff Report.  The lower revenue requirement in the Stipulation coupled with the same high fixed customer charge only aggravates the situation.  Therefore, a higher percentage of residential customers than OCC’s earlier estimate are now worse off when compared to a rate design with a fixed $6.00 customer charge and a higher volumetric charge.  Because the SFV rate design significantly reduces the two tier volumetric rate that the Staff is touting, the two usage tiers do little to help low-use customers.

The Staff also improperly argues that under the SFV rate design “all residential customers will benefit from better economic price signals and spreading recovery of distribution service costs out evenly over the entire year.”
  The only “price signal” sent to a customer under the proposed SFV rate design is that consumers can use as much gas as they want because it does not matter.  The distribution rate will be the same.  Moreover, as OCC argued extensively in its Initial Brief, the SFV in fact does not send a proper price signal.
  

It should also be pointed out that currently only approximately 20 percent of Duke’s natural gas residential customers have chosen to participate in Duke’s budget billing program.
  This demonstrates that only a small percentage of customers want a fixed bill amount every month as proposed by the SFV.  Furthermore, there is no evidence on the record to support the Staff’s arguments that customers want a levelized bill.  If customers wanted a levelized bill, they would take advantage of the budget billing option.  Mr. Smith on cross-examination agreed with the possibility that its customers do not enroll in the budget program because the natural rise and fall of their total energy bills, (gas and electric), form sort of a natural budget billing plan in itself.
  The fact that the vast majority (80 percent) of Duke’s natural gas customers have not chosen the budget billing option is a revealed preference and, is significant evidence to support the fact that customers are not particularly interested in a levelized bill.  To the extent that customers have elected not to participate in budget billing, the Commission should not ignore that preference, and should not impose an SFV rate design and the same budget billing principle on customers.

3.
The Staff Overstated the Benefits of the SFV Rate Design.


The Staff describes several alleged benefits of the SFV rate design.
  Numerous of these benefits; however, as argued throughout OCC’s Brief, and as will be argued further herein, can be similarly touted under a rate design that incorporated the current $6.00 fixed customer charge, a volumetric rate and an appropriate decoupling mechanism.  The Company on cross-examination agreed with that assessment.

There are also benefits the Staff touts regarding the Staff’s rate design proposal which cannot be supported.  First the Staff states:

an SFV rate design aligns the price signal, and revenue recovery, with the fixed-cost structure of providing gas distribution service.”
  

As was noted in OCC’s Initial Brief, it is widely accepted that high natural gas prices generally send a signal to consumers that encourages conservation.
  The SFV rate design contradicts that basic message because it decreases the volumetric rate while significantly increasing the fixed portion.  At a time when Duke’s marginal costs for natural gas and energy prices generally are increasing, the SFV rate design sends the wrong price signal to customers,
 because as consumers use more natural gas the per unit price decreases under the SFV design.  As OPAE argued, “[s]etting a fixed rate because a cost is allegedly fixed is not a price signal, it is simply a bill.”
  

The Company argues that the modified SFV rates allow Duke a better opportunity to earn its authorized return because the Company will recover more of its fixed costs through fixed charges.
  The Company states that a full SFV rate design would require that the Company charge approximately $30.00 per month to fully recover all of its fixed charges.
  The Company would, therefore, not need to include a volumetric charge as part of the rate design.  With such a rate design the Company would be guaranteed the recovery of all its base revenues without concern for revenue erosion due to a warmer than normal winter because the volumetric rate would be $0.  

Under the Staff proposal, the Company would recover 67.5 percent ($20.25/$30.00) of its base revenues through a fixed charge in year one and 84.4 percent ($25.33/$30.00) of its base revenues through a fixed charge in year two.  The more Duke recovers through the fixed charge, the less the Company needs to recover through a volumetric rate, and the less risk the Company faces from the uncertainties of weather.  The risk of weather is thus shifted to Duke’s customers.  Under the Company’s rate design, in its Application, which incorporates a weather-normalized decoupling mechanism, the Company retains the risk for weather.  The Commission should not allow the Company to shift the additional risk for weather to its customers by adopting a SFV rate design.
a.
The Unjustness of SFV was Foreshadowed Years Ago In the Wake of Customer Outrage that Prompted the PUCO to End a Program that Reduced Customer Control of Their Utility Bills in Favor of Protecting Gas Utility Revenue Collections.  

The Commission should reject the Staff’s and Company’s SFV proposal because it places the risk of revenue erosion due to weather on the customers’ shoulders.  Customers have historically not been accepting of charges that are not based on consumption.  That was a lesson the Commission and Columbia Gas of Ohio, Inc. (“COH”) learned in a prior case.

In that COH case, the Commission approved a pilot program intended to neutralize the affects of weather on the Company’s earnings.
  The weather normalization adjustment (“WNA”) pilot program proved to be a well-reported public debacle for the Company and the Commission that spiraled downward until the PUCO revoked the program in 1995 after just two months in effect.
  The PUCO ruling to revoke the program was preceded by over 1,500 public inquiries,
 with many consumers voicing dissatisfaction and outrage over this program.
  

b.
The PUCO Staff’s and Company’s SFV Proposal is Unjust for Lower Income Customers.

The Commission has the responsibility to approve rates that are just and reasonable.  R.C. 4909.19 states:

Upon the filing of any application for increase provided for by section 4909.18 of the Revised Code the public utility shall * * *.  At such hearing the commission shall consider the matters set forth in said application and make such order respecting the prayer thereof as to it seems just and reasonable. (Emphasis added).

The Staff has made the following unsupported argument for an SFV rate design:

Benefits lower income customers (whose use tends to be higher than average residential usage) through lower bills.

The problem with the Staff’s position is that the Staff relies on the PIPP customers’ usage data to be a proxy for the low-income customers’ usage.
  Duke has approximately 10,000 PIPP customers in its service territory,
 and as Herbert Walker of Community Action Agency testified at the local public hearing there are 80,000 PIPP eligible low- income customers in Hamilton county alone.
  Using PIPP as the sample or proxy for the non-PIPP low-income customer is inappropriate because PIPP customers pay based on percentage of income and not based on usage.  It may be that PIPP customers may pay more than the non-PIPP low-income customers because they are not receiving the same price signals

Furthermore, there are no studies that the Company or Staff can point to in the record that support this position.
  Rather, the Company relies on an unseen and undocumented “Missouri study” which was not entered into the record, and as such can not be relied on.
  At the same time, both the Company and the Staff have ignored the findings in a Home Weatherization Assistance Program (“HWAP”) study that was entered into the record.
 

As OCC witness Gonzales stated: “Many low income households have been weatherized in that time.  With average net savings from weatherization measured at 231 therms per single family home in the Duke’s service territory per year,
 this also works to reduce the energy usage of low income household relative to the average Duke customer.  In 2006 alone, the Duke-sponsored programs “reached over 1500 people or households through in-home services and education programs.”
  Therefore, the Staff’s reliance on PIPP customers as a proxy for the usage of low-income customers is not valid, and as such the conclusion that low-income customers may benefit from an SFV rate design is flawed.

Moreover, the OCC’s position that an SFV rate sends the wrong price signal and discourages conservation was recently validated.  A case with parallel issues was decided by the North Carolina Utilities Commission (“NCUC”) involving Duke’s sister company, Duke Energy Carolinas, LLC, and its fixed payment plan (“FPP”).
  The FPP provided electric consumers an option to receive a levelized or fixed bill for a twelve month period without a true-up.  In response to the NCUC’s order Duke filed comments and its studies on the impact of the FPP on energy conservation and peak demand.

Based on this data that showed FPP participants increased electric usage during the initial three-year of enrollment, the North Carolina Attorney General’s Office recommended that “the Commission should require Duke * * * to close the FPP * * * to new customers and phase customers off of” * * * [this program] over a time period that the Commission finds reasonable.”
 In agreement, the Commission’s Public Staff stated, “[I]t would be inconsistent to allow the continuation of programs that have the effect of encouraging increased electric usage at a time when the Commission is pushing the State’s utilities to develop new energy conservation programs.”
  Similarly, under an SFV rate design as consumption increases the per unit cost decreases which is against the public interest in promoting conservation.
4.
The PUCO Staff’s and Company’s SFV Proposal is Contrary to the General Assembly’s Statutory Framework For Regulation of Public Utilities and Their Services in a Transparent Manner that Can be Seen by the Ohio Public and in Which the Ohio Public can Participate.


The PUCO Staff favors its proposal in part because the utility revenues it would guarantee will make unnecessary the filing and litigation of rate cases in the future.  The Staff describes its proposal as being in conformity with sound policy and regulatory reasoning.  The Staff described OCC’s proposal to maintain the customer charge at $6.00 (instead of the PUCO Staff’s proposal for $25.33) as being “closed minded”
 and “oblivious to present facts and circumstances.”
  In support, the Staff sarcastically states its view of OCC’s proposal: 

Let Duke or any other LDC in Duke’s situation simply file annual rate cases and we can address any revenue deficiency questions in resource-intensive, litigated results.
  

Far from being “close-minded,” OCC is customer-minded, and intends that the Commission consider erosion of customers’ control of their bills instead of the PUCO Staff’s twin focus on claimed erosion of utility revenues and avoidance of participation in the ratemaking process.  The rate case process which the PUCO Staff so much wants to avoid is intended by the Ohio General Assembly to be a transparent process by which the rates that Ohioans pay for utility services are set in the public light, along with review of service quality and other matters affected with the public interest.
Rather than annual rate cases that the PUCO Staff projects, the Company has filed two rate cases in a twelve-year period.
  Even Mr. Puican noted that two rate cases in a twelve-year period were not unreasonable.
  Contrary to the Staff’s argument, OCC is not arguing for annual rate cases,”
 and more importantly, nor is it what OCC believes would actually transpire if the Staff’s SFV rate design is rejected.  The Company has the opportunity under the statutory scheme of the Ohio General Assembly, should it suffer significant enough revenue erosion, to file a distribution rate case at most any time.  It is entirely possible that the next distribution rate case would not be any sooner than six to eight years from the completion of this case,
 but it is even more likely that the time periods between rate cases could be even longer.  The Company also has the opportunity to not file for a rate case and avoid rate review at times when it is making enough (or a lot) of money.


Staff stated that there have been notable instances of departure from traditional regulation that have proven to be successful.
  However, in addition to the fact that those changes were more deliberately considered and applied than the current SFV rate design proposal in this case, the examples cited by Staff involved measures of deregulation that included a trade-off of risk and reward for both the utility and customers, and the insertion of competition in lieu of regulation.


In this case, the imposition of an SFV rate design would not be deregulation, but rather un-regulation because the Company would still have the protection of a regulated rate of return, while at the same time getting the additional benefit of insulation from Commission review under the guise of a rate case filing.


Both Staff and the Company acknowledged that the SFV rate design would, in part, achieve the goal of fewer rate case filings.  However, this goal is misplaced in light of the fact that Duke has only had two rate cases in the past twelve-year period.  There is currently no legal requirement or policy that that directs the Commission to reduce the occurrence of rate cases.
  To the extent that the SFV rate design would further lengthen the time span between rate cases, then Duke would be empowered to function as an un-regulated monopoly.  Commission-ordered investigations and customer-initiated complaint cases
 -- the latter of which are filed in far fewer numbers than utility rate filings--would have to serve as the substitute for timely and regular Commission review in rate case filings.


Moreover, if the Staff’s argument is a veiled shot at a decoupling mechanism, that criticism also misses the mark.  First, the Company has five riders on the electric side of its business and those apparently haven’t caused any administrative problems or annual rate cases.
  Moreover, to compare an annual true-up of a decoupling mechanism to a rate case is a gross exaggeration.  In fact, a decoupling mechanism can more fairly address the Staff’s concern of frequent rate cases, since under decoupling the Company would file a rider to assure it collects its full revenues -- but subject to consumer safeguards that do not exist under the SFV approach.  The benefit for the customer is that if the Company over-recovers, the rider can provide a credit back to the customers.  There is no such benefit for customers under an SFV where any over-collection of revenues is swallowed by the Company, never to be seen by the customers whose hard-earned cash provided them those over-recoveries.


In addition, the Staff unfairly criticizes OCC by stating:

[s]imply because something has been the same way for thirty-years that is not a valid reason to shy away from needed change.  Nor does blind adherence to the status quo refute compelling reasons to implement the tempered SFV rate design that Staff is proposing in this case.

It is no small irony that the Staff itself has failed to recognize new rate design mechanisms in this case that OCC has supported -- that being decoupling.  The decoupling, with appropriate consumer safeguards, would provide a better balance of interests by protecting customers and providing them the opportunity to be credited when the Company’s revenues exceed those authorized by the Commission.  No such balance exists with the SFV.

The Staff seems to be of the opinion that only its proposal warrants consideration and opposition emanates from a closed-mind.  In fact, OCC is looking to the future with an open mind for protecting conservation, rates -- and the residential customers that benefit from both. OCC has advocated for another alternative, one that offers the Company the same benefits as an SFV rate design, but also, and more importantly, offers additional benefits to consumers.

Contrary to the Staff’s allegation, OCC’s opposition to SFV rate design has nothing to do with how difficult it would be to explain to OCC’s constituents.
  

Furthermore, the Staff criticizes OCC by stating “OCC’s singular purpose is to advocate only on behalf of residential customers and thus it need not (and is not) concerned with a balance between utility and customer interests.  The Staff asserts that it “has no such luxury.”
  But Ohio consumers do not have the luxury of abiding $25 customer charges, guaranteeing utility revenues and losing the rate process that for decades has been the state process visible to them for airing their utility issues.  It is the OCC’s statutory duty and responsibility to represent the interests of these residential consumers.
  Neither the Staff nor the Company represents the interests of residential customers.  Yet the Staff and the Company are quick to assign a benefit from the SFV rate design despite the fact that they do not have the sole interest of the very same residential customers who will have to pay the costs from the SFV rate design.  

Interestingly, the PUCO Staff does not speak of the utility, Duke, as having a singular interest of shareholders that corresponds to what the PUCO Staff claims as a singular interest of OCC.  In any event, OCC has presented a position that reflects a vision for the future that is balanced between consumers and shareholders, in the interest of Ohio.

The parties who are concerned about the residential customers that must pay the higher bills under the SFV rate design in this case oppose this change.  This position is supported by the letters and public testimony at the local public hearings.  The Staff should be more concerned about finding the right balance that affords protection to residential customers.  Through its position in this case, it appears that the Staff has 

abandoned the residential class.  If the Staff were really interested in balancing the residential customer’s interests with that of the Company, they would support decoupling -- as they did in Vectren.
 
C.
The PUCO Staff Rate Design Proposal Should Promote Conservation under R.C. 4929.02(A)(4) and R.C. 4905.70, but Fails To Do So. 

The Commission’s approval of an SFV rate design would be contrary to Ohio policy.  The SFV rate design does not promote customer efforts to engage in conservation of natural gas, and instead would encourage increased usage of natural gas.  Such a rate design is contrary to the State policy which states:

(A) It is the policy of this state to, throughout this state: 

* * *

(4)
Encourage innovation and market access for cost-effective supply-and demand-side natural gas services and goods;


In addition, the Commission has a statutory duty to initiate programs that promote conservation.  R.C. 4905.70 states:

The public utilities commission shall initiate programs that will promote and encourage conservation of energy and a reduction in the growth rate of energy consumption, promote economic efficiencies, and take into account long-run incremental costs.

The Staff places too much emphasis on the fact that the base rate portion of the bill represents only 20 to 25 percent of the total residential customers’ bill.
  As a result, Staff claims that consumers will make conservation decisions only based on the remaining 75 to 80 percent of their bill.  This might be true if customer only had to pay that 75 to 80 percent of their bill.  However, customers are required to pay the entire bill, thus it is a given that they make conservation decisions based on how those decisions impact their total bill.  The fact of the matter is that consumers make investment decisions on the margin.  

As OCC witness Gonzalez testified, increasing the current $6 customer charge to the $15 charge in the Company’s original application, or to the Staff’s proposed $25.33 customer charge in year two, will significantly decrease the payback and overall savings of a consumer’s energy efficiency investment, which in turn, may impact their decision to invest in energy efficiency.
  Mr. Puican admitted as much under cross-examination stating:  “And I understand the question, the decrease in the volumetric rate will cause people to be less inclined to conserve possibly at the margin * * *.”
  The SFV rate design therefore, creates a disincentive for consumers to participate in conservation efforts. 


Nonetheless, the Staff dismisses the payback period arguments by stating:

This argument is irrelevant because a customer who has already made such an investment in response to high gas prices is not going to then turn around and remove it simply because prices fall or a new rate design is implemented.

This argument by Staff misses the point.  OCC’s argument was not directed at customers who have already made the investment decision.  Those decisions were made with the best information available at the time of the investment.  If circumstances change, they are potentially harmed, but their response would not be to reverse their decision.  Instead OCC was focused on those customers facing the conservation investment decision now, and in the near future.  The point behind energy efficiency and conservation is to encourage customers to increase their activities on a going-forward basis.  As Duke witness Storck stated on cross-examination, if the useful life of a furnace is 20 years, then one twentieth of Duke’s customers are potentially in the market for a new furnace each year.
  Those are the customers OCC is concerned with, and who may decide not to spend the extra money for a 90 percent efficient furnace and instead purchase the less expensive (and less energy efficient) 80 percent efficient furnace because the reduction in savings extends the payback period too long.


The Staff also argues that the SFV rate design removes the significant and obvious past disincentives for Duke to promote and invest in energy efficiency programs.
  This is a moot point, because Duke already has a natural gas DSM three-year pilot program in place.
  The natural gas DSM programs are designed to attain the level of usage reductions as suggested by OCC witness Gonzalez “at a minimum, .75 percent to two percent of the verified with annual reductions.”
  The DSM  program was approved by the Commission prior to Duke’s filing its Application in this case and provides the Company with recovery of lost revenues associated with the programs, and 

thus was done without the necessity of an SFV rate design.  In fact, the lost revenues recovery mechanism was Duke’s choice; therefore, Duke needs no further disincentive to promote energy efficiency investments, such as an SFV rate design.  Furthermore, having put those DSM programs in place, the Commission should give those programs time to work before pulling the rug out from under them and imposing an SFV rate design.
The Staff also argues that “artificially inflating the volumetric rate beyond its true variable cost distorts the conservation analysis and leads to over-investment in conservation efficiency measures.”
  As Mr. Gonzalez testified:  “For years, compelling arguments have been made that market failures in the energy efficiency markets have led to underinvestment in energy efficiency.  These barriers include:

· Market barriers, such as the well-known “split incentive” barrier, which limits homebuilders’ and commercial developers’ motivation to invest in energy efficiency for new buildings because they do not pay the energy bill; and the transaction cost barrier, which chronically affects individual consumer and small business decision-making.

· Customer barriers, such as lack of information on energy saving opportunities, lack of awareness of how energy efficiency programs make investments easier, and lack of funding to invest in energy efficiency.

· Public policy barriers, which can present prohibitive disincentives for utility support and investment in energy efficiency in many cases.

· Utility, state, and regional planning barriers, which do not allow energy efficiency to compete with supply-side resources in energy planning.

· Energy efficiency program barriers, which limit investment due to lack of knowledge about the most effective and cost-effective energy efficiency program portfolios, programs for overcoming common marketplace barriers to energy efficiency, or available technologies.

Duke also acknowledged that barriers exist in the residential sector because the level of individual savings tends to be small.
  Given the barriers that exist to investing in energy efficiency technology today, it is illogical to believe that by approving a rate design for 20-25 percent of the customers’ natural gas bill -- even if the entirety of that rate was volumetric -- the consumers’ conservation response could lead to an over-investment in energy efficiency.

Moreover, there is no evidence that maintaining the current rate design is artificially inflating the volumetric rate.  Absent such evidence, the Staff’s argument lacks merit. 

D.
Commission Approval of the SFV Rate Design Through the Stipulation Would Be A Violation Of the Three-Prong Test.

The Stipulation was filed on February 28, 2008 and all twelve parties entered into the Stipulation that resolved issues other than the design of residential rates.
  OCC and OPAE reserved their right to recommend the time-honored rate design methodology of a low fixed monthly customer charge ($6.00) combined with a charge per cubic foot of gas used, and to oppose the Staff and Duke’s challenge to convention with their proposal for a very high monthly customer charge (ultimately $25.33).

The approval of an SFV rate design cannot be accomplished through the Stipulation, because there is no settlement of the issue.  However both the Company
 and Staff
 have made the argument in their briefs that the settlement resolves the residential rate design issues.  Their argument is a violation of the Stipulation.  If however, the Commission inappropriately modifies the Stipulation to  consider the rate design issue as part of the settlement, then, under the PUCO settlement criteria, the should adopt OCC’s proposed rate design that includes continuing the $6.00 customer charge and reject the Duke and PUCO Staff proposals for an SFV rate design and a $25.33 customer charge.

The standard of review for consideration of a Stipulation has been discussed in a number of Commission cases and by the Ohio Supreme Court.  See, e.g., CG&E ETP Case, PUCO Case No. 99-1212-EL-ETP, et al., at 65 (July 19, 2000).  Among other places, the Ohio Supreme Court has addressed its review of stipulations in Consumers’ 

Counsel v. Pub. Util. Comm., (1992), 64 Ohio St. 3d 123, 125.  Citing Akron v. Pub. Util. Comm. (1978), 55 Ohio St.2d 155, 157, the Ohio Supreme Court stated in Consumers’ Counsel that:

The Commission, of course, is not bound to the terms of any stipulation; however, such terms are properly accorded substantial weight.  Likewise, the commission is not bound by the findings of its staff.  Nevertheless, those findings are the result of detailed investigations and are entitled to careful consideration.

In Duff v. Pub. Util. Comm. (1978), * * * in which several of the appellants challenged the correctness of a stipulation, we stated:

A stipulation entered into by the parties present at a commission hearing is merely a recommendation made to the commission and is in no sense legally binding upon the commission.  The commission may take the stipulation into consideration, but must determine what is just and reasonable from the evidence presented at the hearing.

The Court in Consumers’ Counsel considered whether a just and reasonable result was achieved with reference to criteria adopted by the Commission in evaluating settlements:

1. Is the settlement a product of serious bargaining among capable, knowledgeable parties?

2. Does the settlement, as a package, benefit ratepayers and the public interest?

3. Does the settlement package violate any important regulatory principle or practice?
 

The settlement of the rate design issue was not a product of serious bargaining.  The Company improperly claims that nine or ten of the twelve Parties agreed to the modified SFV rate design in the Stipulation.
  First only two parties (Staff and the Company) support the SFV rate design.  Second, the rate design issue only impacts Duke’s residential customers, who according to the Stipulation itself are represented by OCC and the City,
 with OPAE’s representation noted on a more limited basis.
  OCC and OPAE clearly stated their opposition to the rate design issue.
  The City specifically stated it was taking no position on the issue.
  The natural gas Marketer parties (Direct, IGS, Integrys, and Stand) raised no objections to the Staff Report on the rate design issue, and did not participate or take a position in the evidentiary hearing on this issue.  OEG and Kroger are industrial/commercial parties with no interest in a residential customer issue.


In addition, OEG and Kroger raised no objections to the Staff Report on the rate design issue, and did not participate or take a position in the evidentiary hearing on this issue. 

PWC has not formally taken a position on the rate design issue.  However, even if PWC supports the SFV rate design, the Commission should not consider PWC to be a representative of Duke’s residential customers.  A review of PWC’s Articles of Incorporation states that PWC’s corporate purpose is:

The purpose or purposes for which said corporation is formed are: To educate and train economically disadvantaged individuals to secure and retain employment and any other purpose for which a non-profit corporation may be formed.  The corporation shall be organized and operated exclusively for educational and charitable purposes.

There is nothing stated in the PWC’s Articles of Incorporation that would suggest its purpose is to represent residential customers on public utility issues.  In addition, the Stipulation itself does not recognize or acknowledge PWC as a residential customer representative.  Therefore, the Commission should not take seriously Duke’s attempts to 

portray PWC’s limited participation in these cases into anything other than the Company using PWC as a friendly-surrogate for residential representation.  This is all too familiar a scenario in Duke’s cases before the Commission.  PWC intervenes into a case at the last minute,
 PWC does no discovery, PWC files no testimony, PWC does no cross-examination, and PWC does not write a brief.  The Commission should further discount PWC’s participation in these cases, because while PWC did file minimal objections to the Staff Report, those objections did not pertain to the rate design issue.  

The only remaining parties are the Company and the Staff who have formally placed their positions on the record.  All other parties, as noted above, have either specifically stated opposition to this issue (OCC and OPAE), or not taken a position on the issue whatsoever (City,
 Stand,
 OEG
, Direct and Integrys
).  Despite claims by Staff and the Company to the contrary, the record shows that Duke and the Staff are the only parties who recommend that the Commission approve an SFV rate design.

Furthermore, the Stipulation provisions show that it was not the product of serious negotiation on the rate design issue.  The decision was made to carve out the residential rate design issue from a settlement.  This scenario cannot represent serious negotiations.

The Commission has also recognized that the settlement must be a package which reflects the give and take of the negotiation process.  What OCC negotiated in this case was the opportunity to litigate the rate design issue.  OCC’s willingness to settle all the other issues that were settled was based on the express understanding, as reflected in the Stipulation in triplicate, that the Commission would decide the rate design issue from the evidence presented at hearing without a settlement -- and not from a reference point of a partial settlement of the rate design issue.

Finally, the facts in this case do not fit within the criteria that the Commission used in first implementing the three-prong test in the Zimmer Case, Case No. 84-1187-EL-AIR.  In the Zimmer Case, there was a great deal of emphasis placed on the diversity of the parties agreeing to the settlement.
  The Commission concluded:

There can be little doubt his first standard -- whether the settlement is a product of serious bargaining among capable, knowledgeable parties -- has been satisfied.  As described by Mr. Barrows in his testimony, this stipulation is the result of six weeks of intensive negotiations (Staff Ex. 1, at 3).  * * *.  The diversity of the interests represented by the signatories is remarkable, a fact which, of itself, is strong testimony to the reasonableness of the settlement package.  In short, the Commission has no cause for concern as to the efficacy of the negotiations which produced the stipulation and recommendation.

The only thing remarkable about the diversity of the parties supporting the SFV rate design -- is the lack of diversity.  Of the 12 parties in the case, only Staff and the Company support the SFV position.  OCC and OPAE oppose the SFV rate design, while the other parties took no position on the issue.  This is a dramatic contrast with the number of parties who actually supported the Zimmer Stipulation, and more importantly the scope of interests represented by that agreement.


The Commission further opined as to what constituted diversity, pointing to the testimony at the local public hearings:

Although some of the public witnesses testifying in this proceeding opposed the settlement (Tr. I, 39, 52, 68, 84; Tr. II, 35, 54, 62, 122, 129, 139; Tr. III, 23), a substantial majority urged the Commission to adopt the stipulation.  These witnesses included ratepayers (Tr. I, 60, 64, 82, 93, 102; Tr. II, 27, 89, 90, 92, 94, 121), elected representatives and other public officials (Tr. I, 24, 95; Tr. II, 24, 44), union representatives (Tr. I, 65, Tr. II, 1236; Tr. III, 18, 59, 76), stockholders (Tr. I, 102; Tr. II 91), economic development consultants (Tr. I, 29, 90), representatives of various Chambers of Commerce (Tr. I, 35; Tr. II 148; Tr. III, 66), a representative of a trade association (Tr. I, 86; Tr. II, 24), and a representative of various public interest groups (Tr. II, 72, 111; Tr. III, 71).

In contrast to that wide-scale diversity, the only parties supporting the SFV rate design are the Staff and the Company, neither of whom represents the interests of the residential customers who will be forced to live with the consequences of this change in policy.  The OCC and OPAE, who are concerned about residential customers, oppose this change.  Based on the Commission’s original intent, under the first prong of the test, there is no diversity of supporting parties that would allow the Commission to find the Stipulation reasonable.  And as the Staff has pointed out, they are concerned with interests other than just residential customers.

Finally, another factor the Commission found compelling in the Zimmer Case was the fact that there were forty-three public witnesses who testified at local hearings, and a substantial majority of these witnesses, representing a broad cross-section of consumer, labor, investor community, and governmental interests urged the Commission to approve the settlement.
  This case presents a stark contrast to the Zimmer Case, because the overwhelming majority of the 33 witnesses who testified at the local public hearings in Cincinnati and Mason,
 as well as, the numerous consumer letters
 docketed in this case, are clearly opposed to the rate design proposal of the Company and Staff.  Moreover, a review of the transcript from the three local public hearings indicates that ratepayers,
 representatives of various public interest groups
 and representatives of public agencies
 all testified in opposition to the SFV rate design.  This contrasts with the Zimmer Case, where the majority of the witnesses supported the Stipulation.  

The Commission should not consider the unprecedented rate design advanced by the Company and the Staff under the criteria for review of partial stipulations.  The rate design issue was not settled, but has been litigated and the Company and Staff should not be permitted to take advantage of the settlement process to avoid meeting the burden of proof on the rate design issue.  The adoption of the Stipulation and incorporating the Staff Report’s proposed SFV rate design is a violation of the criteria set out by the Commission and the Ohio Supreme Court.

The Company improperly states that the modified SFV rates do not violate any important regulatory principle or practice.  Such a claimed Stipulation between Duke and the Staff would violate numerous regulatory principles and practices.
  Most fundamentally, the alleged Stipulation would violate Ohio law.  Among the most egregious violations would be that the proposed SFV rate design violates the State’s energy policies contained in R.C. 4905.70 and R.C. 4929.02(A)(4).

The SFV rate design does not promote energy efficiency.  Because under the SFV rate design, the cost per unit declines as consumption grows thereby sending the wrong price signal.  It also penalizes customers who have invested in energy efficiency investments or may discourage other customers from making the energy efficiency investment because under SFV rate design, they face longer payback periods.
  In order to adhere to the state policy in R.C. 4929.02(A)(4) and R.C. 4905.70, the Commission must implement a rate design that includes a smaller customer charge ($6.00), a higher volumetric rate, and a decoupling mechanism with appropriate safeguards.  The effect of the Commission’s approval of such a violation in these cases would also have a chilling effect on consumers’ conservation efforts.  Adoption of the SFV as part of a supposed Stipulation would also violate a regulatory practice that has existed for decades where parties have settled the issues that they could and agreed to litigate those that they could not.

Finally, the Company has improperly argued that the modified SFV rates will benefit customers and are in the public interest.  The Company and Staff’s proposed rate design settlement does not provide a benefit to ratepayers or serve the public interest.  Approval of a rate design -- which sends consumers improper price signals and extends payback periods of their energy efficiency investments -- is harmful to consumers and should not be approved by the Commission.  Furthermore, the rate design proposal is contrary to the state policy to encourage innovation and market access for cost-effective supply-and demand-side natural gas services and goods
 and violates the legislative mandate that the public utilities commission shall initiate programs that will promote and encourage conservation of energy and a reduction in the growth rate of energy consumption, promote economic efficiencies, and take into account long-run incremental costs.

E.
The Commission Should Determine that Administrative Notice Should Not Have Been Taken in These Cases or, in the Alternative, the Commission Should Not Rely on the Documents Administratively Noticed.

It was not proper for the Attorney Examiner to take administrative notice of the documents that the Company produced at the end of the hearing regarding tariffs from other jurisdictions.  And in its Brief, Duke relied on the Attorney Examiner taking administrative notice of these documents.  But, as discussed below, administrative notice was not proper in these cases.

At hearing and over OCC’s objections, the Attorney Examiner ruled:

EXAMINER BULGRIN:
Okay. I will tell you what, I will sustain your objection on this witness.  The company is free though to on brief note and ask for administrative notice of whatever tariff examples that you want to bring us.

Having seen the Company’s use of the documents in its Initial Brief, OCC requests that the Commission conclude that administrative notice of the documents from other jurisdictions was not proper.
  

Administrative notice of facts or documents in a Commission hearing is governed generally by a statutory rule (Ohio Rules of Evidence 201) and by holdings from several Ohio Supreme Court cases.  Administrative notice is generally permitted of any adjudicative fact not subject to reasonable dispute because it is either generally known within the territorial jurisdiction of the Commission, or capable of “accurate and ready determination” by a source whose accuracy cannot be reasonably questioned.
  

1.
An Administratively Noticed Fact Must be One Not Subject to a Reasonable Dispute Because it is Generally Known Within the Territorial Jurisdiction of the Court. 

A recent appellate decision explained the “subject to a reasonable dispute” language of the rule as it applies to judicial notice:

“Matters of which a court will take judicial notice are necessarily uniform or fixed and do not depend upon uncertain testimony, for as soon as a matter becomes disputable it ceases to fall under the head of common knowledge and so will not be judicially recognized.” Union Oil Co. of California v. Mayfield Hts. Bd. of Zoning Appeals (Jan. 15, 1987), Cuyahoga App. No. 52017, quoting McCoy v. Gilbert (1960), 110 Ohio App. 453, 463, 169 N.E.2d 624.

In these proceedings, and over numerous objections by the OCC, counsel for the Company testified to the authenticity of numerous documents through his cross-examination of OCC witness because the OCC witnesses could not identify the documents that they had not seen before.  Based on the failure to establish any foundation for the majority of the documents,
 the Attorney Examiners then correctly struck the cross-examination of the witness, ruling:

After reviewing Mr. Yankel’s responses to the exhibits presented to him in cross-examination by Duke, it’s clear that he was unfamiliar with those documents, and it is appropriate to strike the cross-examination by Duke.

Furthermore, the Attorney Examiner should not have taken administrative notice of these documents, because they are not generally known within the territorial jurisdiction of the Commission -- Ohio.   

In opposite to this case, the Commission routinely takes notice of material from other cases from its own docket.  In a recent case, the Commission noted that “It is not an unusual or novel concept that the Commission, on its own motion, should take administrative notice of a public document, such as a tariff, that exists in its own records.”
  In another case, the Commission similarly declared that “As an administrative agency, the Commission can take administrative notice of documents and evidence filed in other [PUCO] cases.”


Contrary to Ohio caselaw, the documents for which administrative notice was sought by Duke
 were clearly not from the territorial jurisdiction of the Commission.  Accordingly, the Commission should determine that administrative notice should not have been taken in these cases or, in the alternative, the Commission should not rely on the documents administratively noticed.

2.
The Commission Should Disregard the Documents Administratively Noticed by the Attorney Examiner Because Some of the Documents were Incomplete and, in the Interest of Fairness, the Entire Document Should have been Introduced.

One example of documents that the Commission took administrative notice of, but should be given no weight whatsoever, are tariffs from utilities that allegedly have implemented or proposed SFV rate designs.
  The Tariffs that Duke relies on were incomplete and lack any foundation or probative value.  


Because Duke did not offer the entire tariffs at hearing, or attach the same to their brief, the Company’s argument is misleading.  For completeness, OCC attaches hereto the tariffs that Duke had not provided, pursuant to Evid. R. 106 which states:

When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require him at that time to introduce any other part or any other writing or recorded statement which is otherwise admissible and which ought in fairness to be considered contemporaneously with it.  

For example, the alleged SFV rate that the Company offers in support from the Oklahoma Natural Gas Company offers its customers a choice between an SFV rate ($20.00 service charge) and a more traditional rate ($9.00 service charge).
  However, a closer review of the Atlanta Gas Light rate tariff indicates that four of the nine elements that make up the rate vary with the maximum demand imposed on the system by the customer on the coldest day of the year, so customer usage does impact their fixed costs.
  

Finally, the Columbia Gas of Ohio, Inc. (“COH”) rate is simply proposed by COH, and the Commission has not taken any action on this rate.  Therefore, three of the five rates offered as examples by the Company of SFV rates from around the country are in fact inconsistent with the SFV rate design offered by the Company in these cases.  Therefore, the probative value of these documents is lacking, and they should be deemed irrelevant for purposes of this proceeding, and should be given no weight.
Other documents that Duke relied upon were alleged to be NARUC Resolutions.  Even if the NARUC Resolutions are true and accurate representations -- a fact that has not been established -- they are not binding on the Commission.  In fact, there is no evidence in the record that the Ohio Commission even supported these resolutions.  It is equally plausible that the Commission could have opposed these resolutions.  Either way the record is not clear.

The Attorney Examiners took administrative notice, ruling that, “they are publicly available documents * * * for what that’s worth.”
  This final comment is indicative of the non-existent probative value of these documents.  However, the Company has relied on them in their Brief.  For all the reason stated above, it was improper for the Commission to have taken administrative notice, and the Company’s reliance on the documents should be assigned no probative value.
III.
CONCLUSION
The Commission should decide the rate design issue from the evidentiary record in these cases.  The Stipulation does not resolve the rate design issue as the Company and Staff unreasonably argued.  The Commission should decide that the rate design which most properly balances the interests of the Company and its customers is one which includes a $6.00 customer charge and a volumetric rate.

In the event the Commission finds merit in the Company’s argument that it needs to be protected from revenue erosion due to declining usage per customer -- which is another way of saying that the public utility needs more protection than does its customers, then a properly designed decoupling mechanism should be implemented with proper safeguards.

The Commission should implement OCC’s arguments in favor of thirty-years of traditional rate-making policy and respect the regulatory principle of gradualism.  The SFV proposal is fundamentally flawed in as much as the proposed rate design issue would drastically alter the rate design for the residential class.  The SFV sends the wrong price signals and is anti-conservational.  It also results in low-use customers subsidizing high- use customers which is inconsistent with public policy.  In addition, adoption of the SFV rate design proposal in the Stipulation would be done absent of residential support for this rate design change, and would result in the Commission violating numerous regulatory principles and practices.
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� OCC reserves every right under the Stipulation, law and rule to make any and all arguments going forward with regard to this violation of the Stipulation.


� Joint Ex. No. 1 (February 28, 2008).


� Joint Ex. No. 1 (Stipulation).


� Joint Ex. No. 1 at 1, footnote 1.


� Stand Letter (March 20, 2008) (“This letter is being placed in the record to make it clear that Stand Energy Corporation did not oppose the SFV rate design, but also did not take a position in support thereof.  Therefore, the fairest characterization of Stand Energy’s position would be that Stand Energy was “neutral” on the issue of the SFV rate design.”) (Original emphasis); City Letter (March 24, 2008) (“By this letter, the City of Cincinnati, seeks to clarify the record * * * to reflect that the City of Cincinnati takes no position with respect to the rate design issue that was the subject of litigation in this matter.”). 


� OEG Reply Brief at 2 (March 21, 2008).


� Direct and Integrys Reply Brief at 2 (March 24, 2008).


� See OCC Brief at 7-19, R.C. 4909.18, R.C. 4909.19, R.C. 4929.04(C), and R.C. 4929.05. 


� Staff Ex. No. 2 (Hess Direct Testimony) at 3.


� Staff Ex. No. 2 (Hess Direct Testimony) at 3-4.


� Staff Ex. No. 2 (Puican Direct Testimony) at 3-8.


� Tr. Vol. I at 213, 224-225, 231, 235,


� Duke Ex. No. 29 (P. Smith Settlement Supporting Testimony) at 2. (Emphasis added).


� Duke Brief at 5-6, footnote 18.


� E.g. R.C. 4909.19.


� Staff Brief at 6-16.


� Staff Brief at 6. (Emphasis added).


� 2000’s usage level per residential customer was 94.57 Ccf and 2001 dropped to 87.15 Ccf.


� OCC Ex. No. 6 (Yankel Direct Testimony) at 49-50.


� Staff Brief at 7.


� In the Matter of the Application of the Cincinnati Gas & Electric Company for an Increase in its Gas Rates in its Service Territory, Case No. 01-1228-GA-AIR, Opinion and Order (May 30, 2002).


� Staff Brief at 8, footnote 14.


� OPAE Brief at 13.


� OCC Ex. No. 5 (Gonzalez Direct Testimony) at 12-14.


� Staff Brief at 8.


� OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 13-14, See also Staff Report at 23. 


� � HYPERLINK "http://www.merriam-webster" ��http://www.merriam-webster� online dictionary (last visited March 21, 2008).


� OCC Brief at 18.


� Staff Brief at 12.


� Duke Brief at 12.


� Joint Ex. No.1 (Stipulation) at Exhibit 4, page 3. 


� $25.33 customer charge + $12.20 AMRP charge = $37.53 total fixed charge. 


� Joint Ex. No. 1 (Stipulation) at Exhibit 4, page 3.


� Staff Brief at 12.


� Tr. Vol. I at 236.


� Staff Brief at 8.


� Tr. Vol. I at 171.


� Tr. Vol. I at 217.


� In the Matter of the Application of the Cincinnati Gas and Electric Company for an Increase in Rates, Case No. 01-1228-GA-AIR, Staff Report at 54-57 (January 18, 2002),  See also Opinion and Order at 10 (May 30, 2002) 


� Staff Brief at 9.


� OCC Ex. No. 5 (Gonzalez Direct Testimony) at 17 and WG-2.


� Staff Brief at 15-16.


� OCC Brief at 36-38.


� Tr. Vol. I at 38.


� Tr. Vol. I at 38.


� Staff Brief at 9-10.


� OCC Brief at 65-66, (Decoupling mechanism will spread recovery of fixed distribution costs throughout the year); Tr. Vol. I at 20-21 (Decoupling mechanism will mitigate revenue erosion); Tr. Vol. I. at 21 (Maintains a strong incentive for residential customers to implement efficiency measures); Tr. Vol. I at 30 (Creates economic efficiencies for utility in the long run, reducing working capital requirements and keeping rates lower).


� Staff Brief at 9.


� Tr. Vol. I. at 160.


� OCC Ex. No. 5 (Gonzalez Direct Testimony) at 14.


� OPAE Brief at 10.


� Duke Brief at 10.


� Tr. Vol. I at 147, 158.


� In the Matter of the Application of Columbia Gas of Ohio, Inc. foe Authority to Amend Filed Tariffs to Increase the Rates and Charges for Gas Service, Case No. 94-987-GA-AIR, Opinion and Order at 5 (September 29, 1994).


� In the Matter of the Application of Columbia Gas of Ohio, Inc. for Authority to Amend Filed Tariffs to Increase the Rates and Charges for Gas Service, Case No. 94-987-GA-AIR, Entry at 1 (February 8, 1995).


� In the Matter of the Application of Columbia Gas of Ohio, Inc. foe Authority to Amend Filed Tariffs to Increase the Rates and Charges for Gas Service, Case No. 94-987-GA-AIR, Entry at 1 (February 8, 1995).


� In the Matter of the Application of Columbia Gas of Ohio, Inc. foe Authority to Amend Filed Tariffs to Increase the Rates and Charges for Gas Service, Case No. 94-987-GA-AIR, See Docket (January 30, 1995 through October 17, 1995).  (See in excess of 30 docket entries containing customer letters (some with ten or more letters attached) and in excess of 40 government ordinances were passed.).


� See also 40905.22, and 4909.15.


� Duke Brief at 9.


� Tr. Vol. I at 220.


� OCC Ex. No. 15 (Company response to Staff Data Request 17-075).


� February 25, 2008, 4:00 p.m. Local Public Hearing, Tr. at 62.


� Tr. Vol. I at 56.


� Duke Brief at 15.  See Tongren v. Pub. Util. Comm. (1999), 85 Ohio St.3d 87, which requires that documents or information relied on by the Commission in a decision, must be a part of the record. 


� OCC Ex. No. 16.


� Id. at 22.


� OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 7.


� In the Matter of the Request by Duke Energy Carolinas, LLC for Approval of a levelized Billing Program, Docket No. E-7, SUB 710 Order March 14, 2008).  (Attachment No. 4).


� Id. at 4, Duke filed actual FPP usage data showing that the average usage for Duke’s FPP customers had increased as follows: 


Usage Increase – Actual vs. Predicted Percentage Increase 


Year 1 on FPP						9.3%


Year 2 on FPP						2.9%


Year 3 on FPP						1.3%


� Id. at 8.


� Id. at 9.


� R,.C. 4909.19.


� Staff Brief at 10.


� Staff Brief at 10.


� Duke Brief at 10-11.


� Tr. Vol. I at 212.


� Tr. Vol. I at 211-212. 


� Duke Brief at 11.


� Tr. Vol. I at 236.


� Staff Brief at 1.


� Tr. Vol. I at 158-159, Tr. Vol. I. at 235. 


� R.C. 4905.26. 


� Tr. Vol. I at 191


� Staff Brief at 11.


� Staff Brief at 11.


� Staff Brief at 4.


� R.C. 4911.02.


� In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc. for Approval Pursuant to Section 4929.11, Revised Code, of a Tariff to Recover Conservation Expenses and Decoupling Revenues to Automatic Adjustment Mechanisms and for such Accounting Authority as May Be Required to Defer Such Expenses and Revenues for Future Recovery through such Adjustment Mechanism, Case No. 05-1444-GA-UNC, Order, (August 22, 2007).  


� R.C. 4929.02(A)(4).


� Staff Brief at 13 (“opponent’s arguments selectively focus only upon the base rate that represents only 20 to 25 % of the residential customers’ bill.”).


� OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 12; See also OCC Ex. No. 5 (Gonzalez Direct Testimony) at Exhibit WG-3.


� Tr. Vol. I at 243; See also Tr. Vol. I at 138 (“In our forecast model we look at prices on the margin”).


� Staff Brief at 14.


� Tr. Vol. I at 47-48.


� Staff Brief at 14.


� In the Matter of the Application for Recovery of Costs, Lost Margin and Performance Incentives Associated with Implementation of Natural Gas Demand-Side Management Programs by the Cincinnati Gas and Electric Company, Case No. 06-93-GA-UNC, Amended Application, (August 16, 2006). 


� OCC Ex. No. 5 (Gonzalez Direct Testimony) at 12.


� Staff Brief at 13.


�OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 10-11 citing “National Action Plan for Energy Efficiency,” US DOE/EPA, July 2006, page ES-5.  These market failures are also recognized in the Concurring Opinion of Commissioners Paul A. Centolella and Valerie A. Lemmie, in Vectren Energy Delivery of Ohio, Inc., Case No. 05-1444-GA-UNC, Supplemental Opinion and Order, pages 4 -5.


� OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 10-11.


� OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 12; citing  In the Matter of the Application for Recovery of Costs, Lost Margin, and Performance Incentive Associated with the Implementation of Electric Residential Demand Side Management Programs by The Cincinnati Gas & Electric Company, Case No. 06-91-EL-UNC, Amended Application (August16, 2006) at 6.  (Those users tend to be overlooked by energy service companies because the level of individual savings is small.  However, collectively, the savings can be significant, making this an important effort. These smaller consumers also have the most market barriers hindering action including lack of information, expertise, training, and capital. Duke Energy Ohio, working with the Interested Stakeholders, has developed a wide-ranging set of DSM programs to address these market barriers for all consumers in its targeted consumer classes.”)


� Joint Ex. No. 1 (Stipulation) at 1 footnote 1.


� Joint Ex. No. 1 (Stipulation) at 5, footnote 7. 


� Duke Brief at 5-16.


� Staff Brief at 6.


� Consumers’ Counsel v. Pub. Util. Comm. (1992), 64 Ohio St. 3d 123, 125.


� Consumers’ Counsel v. Pub. Util. Comm. (1992), 64 Ohio St. 3d 123, 126.


� Duke Brief at 9.  See also Tr. Vol. I at 157, 196; Tr. Vol. II at 79-80.


� Joint Ex. No. 1 (Stipulation) at 2, footnote 3.


� Joint Ex. No. 1 (Stipulation) at 2, footnote 3 OPAE is a provider of weatherization and essential infrastructure services to the low income residential within DE-Ohio’s service territory.


� Joint Ex. No. 1 (Stipulation) at 5, footnote 7.


� Joint Ex. No. 1 (Stipulation) at 5, footnote 7.


� PWC Articles of Incorporation at 3 (February 10, 1975). (Attachment No. 1).


� Duke Prefiling Notice was filed on June 18, 2007, PWC intervened on January 16, 2008.


� City Letter (March 24, 2008).


� Stand Letter (March 20, 2008). 


� OEG Reply Brief at 2 (March 21, 2008).


� Direct and Integrys Reply Brief at 2 (March 24, 2008).


� In the Matter of the Restatement of the Accounts and Records of the Cincinnati Gas and Electric Company, The Dayton Power and Light Company, and Columbus & Southern Ohio Electric Company, Case No. 84-1187-EL-UNC, Opinion and Order at 7 (November 29, 1985). 


� Id. at 7.


� Id. at 11.  Emphasis added.


� In the Matter of the Restatement of the Accounts and Records of the Cincinnati Gas and Electric Company, The Dayton Power and Light Company, and Columbus & Southern Ohio Electric Company, Case No. 84-1187-EL-UNC, Opinion and Order (November 29, 1985) at 6.


� OCC Brief at 22-25.  It must also be noted that letters in opposition to the rate case in general and the SFV rate design in particular, continue to be filed by interested consumers.  See letter of Mr. and Mrs. John Hunter filed on March 19, 2008.  See also from the city of Mason filed on March 20, 2008.


� OCC Brief at 21-22.


� February 25, 2008, 4:00 p.m. Local Public Hearing. at 11, 12, 13, 17, 19, 23, 25, 27, 30, 44, 59; 6:30 p.m. at 17, 18, 19, 22, and 24. 


� February 25, 2008, 4:00 p.m. Local Public Hearing at 39, 49, 53, and 57. 


� February 25, 2008 4:00p.m. Local Public Hearing at 32, 36, 47, 60; 6:30 p.m. at 23; March 11, 2008 Local Public hearing at 14. 


� OCC Brief at 35.


� OCC Brief at 35.


� Tr. Vol. I at 50, 58.


� R.C. 4929.02 (A)(4).


� R.C. 4905.70.


� Tr. Vol. II at 86. 


� Company Brief at 13. (Utilization of Duke Ex. Nos. 51, 40, 42, 43, and 53).


� Evid. R. Rule 201.


� Polivka v. Cox, No. 02AP-1364, 2003-Ohio-4371.  


� Tr. Vol. II at 17, 36-42 


� Tr. Vol. II at 45-46. 


� In the Matter of the Application of United Telephone Company of Ohio d/b/a Embarq for Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case No. 07-760-TP-BLS, Entry on Rehearing at 44 (February 13, 2008).


� Re Columbia Gas of Ohio, Inc., Case No. 04-1680-GA-UNC, Entry on Rehearing at 14 (March 16, 2005).


� National Association of Regulatory Commissions (“NARUC”) resolutions and other utility company tariffs.


� Duke Brief at 13, Table 1.


� Attached hereto as Attachment. No. 2, Oklahoma Natural Gas Company , Tariff 101 Rate Choices A and B pages 1-3 (Approved October 6, 2005) (See also Oklahoma Natural Gas Company online customer service rate information, http://www. Oneok.com/customerservicerateinfo).


� Attached hereto as Attachment No. 3, Atlanta Gas Light Residential Delivery Service Rate Schedule Third Revised Sheet No 1.1 (Effective May 1, 2002).    


� Tr. Vol. II at 135.  Emphasis added. 
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