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THE PUBLIC UTILITIES COMMISSION OF OHIO 
I.
INTRODUCTION AND BACKGROUND

On February 21, 2008, the Federal Energy Regulatory Commission (FERC or Com​mission) released its Notice of Proposed Rulemaking (NOPR) in Docket Nos. RM07-19 and AD07-7 (Wholesale Competition in Regions with Organized Electric Markets).  FERC’s NOPR invites comments from interested persons on proposed rules intended to improve the operation of organized wholesale electric markets.  Specifically, FERC’s NOPR asks for comments regarding the following four matters: (1) the role of demand response in organized markets, including greater reliance on market prices to elicit demand reductions during power shortages; (2) increasing opportunities for long-term power contracting; (3) strengthening the market monitor function; and (4) the responsiveness of RTOs and ISOs to customers and stakeholders.  FERC’s NOPR acts on its Advanced Notice of Proposed Rulemaking (ANOPR) issued on June 22, 2007, and a technical conference regarding market monitoring policies held on April 5, 2008.  Com​ments responding to FERC’s NOPR are due on April 21, 2008.
II.
SUMMARY OF THE OHIO COMMISSION’S COMMENTS

Demand Response 

· Deviation charges should be eliminated for LSEs that are called upon to reduce load during system emergencies.

· All contracts by third-party aggregators of demand response should be required to be approved by the relevant state commis​sions.  

· LSE’s should retain the right of first call for existing demand response retail contracts.

Long-Term Power Contracting

· The RTOs and ISOs should provide web-based bulletin boards for buyers and sellers.

· FERC should investigate how to make uncertain RTO charges more predictable.

Market Monitor 

· FERC should establish Federal-State Joint Boards on Market Monitor Oversight or adopt a Joint-Board type construct to over​sight.
· As contract agents, Market Monitors should be required to report to the Federal-State Joint Boards.
· FERC should be responsible for the funding of Market Monitor operations. 
· The Market Monitor Unit should be housed within the RTO or ISO.
· The Market Monitor Unit should have access to all RTO or ISO information and personnel it deems necessary.
· Market Monitors should continue to possess the authority to impose mitigation and recommend to FERC sanctions imposed on market participants.
Stakeholder Access to Market Data

· Market Monitors and RTOs/ISOs should be required to share mar​ket data and market management information upon request of state commissions and their authorized staff to the extent the individual state’s laws permit.
· Such information should be subject to all requisite confidentiality agreements
RTO/ISO Responsiveness to Stakeholders 

· FERC should require each ISO/RTO to include on its Board of Directors at least one individual with extensive state regula​tory experience.
· FERC should compel the RTO or ISO’s board of directors to work with state advisory committees dealing with organized markets issues.
III.
DISCUSSION

DEMAND RESPONSE

The Ohio Commission welcomes the FERC’s request to respond to their proposed rules with respect to demand response resources operating in organized wholesale mar​kets.  The Ohio Commission plans to address each of the proposed rules as they relate to demand response in the order they appear in the rulemaking proposal.  The Ohio Com​mission reiterates its prior position on these issues that jurisdictional retail customers accessing the wholesale power market for the purpose of reselling power, does not imply that these customers have somehow “magically” turned into wholesale customers. 


FERC states in the NOPR that it can take additional steps to further encourage demand response in the operation of wholesale markets by removing several unnecessary barriers to demand response participation.  (NOPR at ¶ 38.)  FERC also states in a corre​sponding footnote that in Section 1252(f) of the EPAct 2005 that it is the policy of the United States that time-based pricing and other forms of demand response whereby elec​tricity customers are provided with electricity price signals and the ability to benefit by responding to them, shall be encouraged, the deployment of such technology and devices that enable electricity customers to participate in such pricing and demand response sys​tems shall be facilitated, and unnecessary barriers to demand response participation in energy, capacity, and ancillary service markets shall be eliminated.  ( footnote 47 ref. ¶ 38.)  FERC seems to construe that such barriers could be state commissions, if state commissions do not take action with regard to some form of technology deployment coupled with retail pricing reform.  Ohio is taking investigatory actions with respect to evaluating the cost-effectiveness of deploying advanced metering infrastructure in con​junction with some form of dynamic pricing for its jurisdictional retail customers.  How​ever, it is the prerogative of each state commission to decide to what extent it would like to expose its retail customers to the wholesale market, and what, if any advanced tech​nology (i.e. smart meters) its retail customers desire and wish to pay for.  Presently, retail consumers already provide demand response via retail tariffs and other retail contracts with their Load Serving Entities, e.g. direct load control and interruptible tariffs.  Thus, 
Load Serving Entities are currently a direct provider of demand response resources through their modified bids to purchase power in the day ahead wholesale market.     

Ancillary Services provided by Demand Resources


The Ohio Commission agrees with the proposed rule requiring RTOs and ISOs to accept bids at or below the market clearing price from demand response resources for ancillary services that are comparable to other ancillary supply resources.  (NOPR at ¶ 56.)  When such markets co-optimize the energy and ancillary service markets, we do recommend that such co-optimization parameters should be changed to accommodate the additional special needs of demand resources.  (NOPR at ¶ 62.)  However, we do not rec​ommend that any of the reliability requirements of an RTO or ISO should be compro​mised in accepting demand response as a part of ancillary services.  Major changes to the existing market designs should not be required.

Deviation Charges

The Ohio Commission agrees with FERC’s proposal that eliminating deviation charges for buyers in the energy market for taking less electric energy in the real-time than what was scheduled in the day-ahead market during a time when the RTO or ISO declares an operating reserve shortage or system emergency is appropriate.  (NOPR at ¶ 72.)  As mentioned in the NOPR, that “during system emergencies, all available genera​tion resources are instructed to increase output, if possible.  Because these units are instructed to increase output, RTO and ISO tariffs do not impose deviation charges on generators that generate more power during system emergencies than scheduled.”  (NOPR at ¶ 77.).  Since demand response during system emergencies can be instrumental in maintaining system reliability and reducing energy prices, the Ohio Commission believes that these costs should be allocated to the beneficiaries of such actions which could be either localized in nature or system wide.  (NOPR at ¶ 77.)  In addition, the Ohio Commission does not support the elimination of deviation charges for buyers under nor​mal operating conditions.  By doing so, it would only encourage poor operating planning decisions by buyers.  

Aggregation of Retail Customers


The Ohio Commission supports the notion that third-party aggregators, known as ARCs, should be permitted to aggregate smaller customer loads for the purpose of pro​viding the resale of power into wholesale markets.  However, such third-party activity should be predicated on state regulatory or other governing regulatory authority approval, regardless whether that particular state has permitted retail access or not.  The reason for this required state approval or notification is that there may be other factors that may need to be taken into account before allowing these types of transactions to go forward.  This would apply to all retail customers desiring to resell their power back into the wholesale market, whether they are aggregated or not.  (NOPR at ¶ 88.)  


The Ohio Commission strongly supports the notion that RTO and ISOs should place restrictions on those retail customers who already indirectly participate as a demand responder through discounted rates and/or contracts through their LSE.  Such restrictions should require that ARCs, i.e. curtailment service providers and the retail customers they represent not be paid twice for the same demand response action.  (NOPR at ¶ 90.)  LSEs with state approved curtailable or interruptible contracts should retain the right of first call, depending on the type of demand response requested, i.e. economic or emergency.  However, if an ARC or curtailment service provider would like to offer retail loads to the wholesale markets outside of these contractual arrangements, they should be permitted to do so.


The Ohio Commission also supports the notion that all ARCs and curtailment ser​vice providers should be required to fulfill all RTO or ISO membership requirements including creditworthiness, to participate in the wholesale markets.  (NOPR at ¶ 88.)  Also, an ARC’s demand response bid should meet the same requirements as a supplier offer for the same relevant wholesale market and that the demand response must be measured and verified to the same extent as any other supply offer to receive a payment.  (NOPR at ¶ 90.)

Market Rules Governing Price Formation During Periods of Operating Reserve Shortages


Currently, while a two-step transaction process is needed for ARCs to resell demand resources back into wholesale markets is presently useful, RTOs and ISOs should transition to the capability of incorporating Load Serving Entity demand curve bids for the purpose of determining each Load Serving Entity’s supply resource obliga​tions.  As mentioned earlier in our comments, such demand curves will require the deployment of a more advanced metering and communications infrastructure to allow retail customers to respond to day-ahead and real-time wholesale prices.  At the point where enough retail customers have elected to take some form of electric dynamic pric​ing, each Load Serving Entity should be permitted to modify its RTO or ISO supply obli​gations for both short- and long-term reserve margins based on the short and longer term price elasticities of its aggregated retail customers via its LSEs.  We would recommend that the RTOs and ISOs that our jurisdictional Load Serving Entities are members of, should strongly consider a “phase-in” of this type of an emergency pricing method whereby customers via their LSEs are introduced to wholesale price increases during these periods.  (NOPR at ¶ 128.)   


Allowing demand to respond to prices in the operating reserve market may help to allevi​ate short term capacity needs.  Ohio supports the proposal for lifting price caps for demand resources during operating reserve shortages while retaining those for supply as an initial starting point.  Currently, supply is likely to be the dominant resource in pro​viding any extra generation in emergency situations.  In the short term, to the extent there might be pivotal generators and insufficient demand response to check the exercise of generator market power, it may be reasonable to lift the caps on demand bids without lifting the caps on supply resources.  However, where there are a sufficient number of suppliers or enough demand response in the market to check the exercise of market 
power, we would recommend lifting the caps for supply resources in system emergencies as well.  


Allowing demand resources to alleviate all of the operating reserve shortages that may occur in the present may not always be sufficient.  For example, the location of the demand response resource may not be located in a constrained area where the operational shortage is occurring, or it does not perform when called upon, etc.  In addition, if only five percent of the market can respond in an operating reserve market, it may be insuffi​cient when severe shortages occur.  In the case where demand response payments were made to some customers  and the demand response was not sufficient to solve the prob​lem, the RTO/ISO may likely end up administratively cutting other retail customers load as well in this situation. This begs the question as to how these other retail customers would be compensated, since both customer groups were affected equally.  


A third approach that FERC has proposed in this area is to require an administra​tively determined demand curve for operating reserves in each RTO or ISO.  The RTO or ISO would establish real-time prices at specific pre-determined values during and oper​ating reserve shortage.  A problem with this approach is that short- term administratively determined payments may not insure that any new generation will be built.  Such short-term payment streams will end up becoming a free transfer payment to generators.  In markets where the major power purchasers also own generation which they are author​ized to sell power at market prices, the forward market needed to finance new generation 
has not developed.  For this reason, the Ohio Commission does not believe that such administratively determined demand curves represent an adequate solution. 


A fourth proposal by FERC is to set the market clearing price for all supply and demand resources dispatched during an emergency at the marginal price that is paid to the demand responders under the current caps.  This solution falls short of solving the problem even though caps are applied equally to both resources.  Therefore, the Ohio Commission does not support this solution either.  (NOPR at ¶ 126.) 

In conclusion, the Ohio Commission finds the second proposal in the NOPR that lifts the caps for only demand bids during system emergencies may represent a reason​able approach for creating transparent price signals in shortage situations and protecting consumers from the abuse of supplier market power.  Where there are a sufficient number of suppliers or enough demand response to prevent the exercise of market power, we would recommend lifting the caps for both supply and demand resources.  (NOPR at ¶ 124.)

LONG TERM POWER CONTRACTING IN ORGANIZED MARKETS


FERC states that long-term power contracts are an important element in a function​ing electric power market.  Such long-term power contracting will allow buyers and sellers to hedge against such risks as price volatility and provide a basis by which new entrants may invest in generation.  (NOPR at ¶ 130.) 

The Ohio Commission observes that currently, there is little or no activity in the construction of new generation, especially in retail access states, because of the large risks associated with not being able to recover the high fixed capital cost of electric gen​eration plant.  There are other industries which have high capital costs investments, such as automobiles and steel, but their products do not have the same characteristics as elec​tricity.  These other industries can sell their products in many different geographical mar​kets and their product can be stored to some extent, if the demand for their product weak​ens for a short period of time.  This is not the case for electricity.  In order for someone to invest in electricity, there is substantial expectation that the capital recovery for the plant can and will be recovered over a long period of time (e.g. 30 years for a typical baseload facility.)

Historically, electric fixed facilities of this type were recovered over long periods because of several factors, not the least of which is that the marginal capital costs are much higher than the average fixed costs and consequently, the potential rate or price shock that would be associated with attempting to recover these capital costs in a short time frame, e.g. five or ten years.  Currently, all of the organized wholesale markets under FERC’s domain are short-term in nature.  The longest market timeframes for capacity typically last up to 3 years.  Such short-term capacity markets do not produce the necessary revenues associated with recovering the capital costs of electric generating facilities.  The proposed term of ten years for long-term wholesale power contracts will not be sufficient to justify the risks associated with most new generation construction.  Therefore, such facilities will need to be recovered through existing state regulatory authority (e.g. a rate base proceeding) if they are going to be built.  


Additional uncertainty also includes today’s RTO based revenue streams.  These revenue streams are unpredictable since they relate to an administrative outcome, such as mitigation of capacity prices not known in advance, which cannot be easily quantified.   In addition, the uncertainty of financial transmission right (FTR) revenues and congestion costs also depend on actual operations and availability of specific trans​mission facilities.  The operation and availability of such facilities is under the con​trol of transmission own​ers and operators who have no financial obligation to ensure the availability of such facilities.  These potential additional risks and regulatory uncertain​ties further exacerbate the challenge for future investment.  As noted in our ANOPR comments, there are a number of additional uncertain charges and/or revenue streams that need to be considered by parties contemplating long-term contracts.  These charges are unpredictable since they relate to an administrative outcome that cannot be readily sub​ject to statistical analyses of uncertainty.  These  charges include the following: capacity charges that depend on the market definitions and forward capacity requirements adopted by the RTO, construction of transmission upgrades charges, the commitment of generat​ing capacity in the real-time market which affects revenue sufficiency guarantee (RSG) payments, and RTO uplift charges.  The Ohio Commission notes that these unpredictable charges make long-term contracting problematical and inefficient.  In addition to these factors, there also is a sig​nificant amount of risk reflected in price volatility.  Further compounding the matter is the fact that RTO energy and ancillary service markets are comparatively new and in one RTO, still being developed, making an analysis of market risks comparatively difficult.  Consequently, the Ohio Commission maintains that FERC should pursue solutions to reduce uncertainties and continue to encourage demand response in an attempt to pro​mote long-term contracts and reduce price volatility.

Ohio does not discourage FERC’s attempt to promote long-term wholesale power contracts, but it still remains the fact that almost all generation facilities in this country are backed by some other regulatory decision-making authority other than FERC for sig​nificant investment to proceed.  Without such regulatory assurances, it is unlikely that an RTO/ISO bulletin board for long-term generation contracts is likely to result in any investment, whether it is by an existing generating company or a new generator.  Some have argued that new transmission approvals by FERC will solve the generation capacity problem.  This is unlikely to be the case in the longer term, as the nation’s generation infrastructure will have to be replaced and expanded.  However, the absence of long-term contracting through an organized wholesale market does not mean that long-term con​tracting does not occur.  Rather, long-term power contracting occurs through bi-lateral arrangements between buyers and sellers.  The real question that remains is whether future capacity requirements are best left up to the states through their delegated powers of determining the appropriate amount of resource adequacy or through some form of a longer term wholesale market construct.  The Ohio Commission believes that it is their 
authority to determine the type of capacity and when and where it will be built to serve the needs of retail customers in this state.  


In conclusion to this issue, Ohio supports RTO/ISO web-site bulletin boards for long-term contracts on a voluntary basis.  (NOPR at ¶¶ 136, 137 and 144.)  Such RTO bulletin board websites should include a disclaimer to protect RTOs and ISOs from any legal obligation involving such contractual arrangements.  Market participants may post long-term offers, but RTOs and ISOs should not be involved in resolving or mediating disagreements between counterparties.  (NOPR at ¶ 159.)  

MARKET-MONITORING POLICIES
Oversight and Operations


FERC proposes that the MMU, for purposes of supervision over its market monitor​ing functions, should report to the RTO or ISO board rather than to management.  FERC further proposes that management representatives on the board be excluded from this oversight function.  FERC maintains, however, the RTOs and ISOs may have the MMU report to management for administrative purposes for payroll, etc.  If an RTO or ISO has two market monitoring bodies, an internal and an external one, FERC proposes that the RTO or ISO may have the internal MMU report to management with respect to both its market monitoring and administrative functions, and the external MMU report to the board.  (NOPR at ¶ 187.)  FERC contends that the MMU structure is not determina​tive of either independence or quality of performance.  Consequently, FERC declines to remove MMUs from overview by their RTOs and ISOs.  (NOPR at ¶ 179.)  FERC notes that it finds little merit in the suggestions that the MMU report to a body other than the RTO or ISO.  FERC maintains that commenters afford no details as to how this structural arrangement could be achieved or how such a potentially cumbersome structure as a joint inter-governmental body could oversee MMUs in a timely and responsive manner.  (NOPR at ¶ 188.)

The Ohio Commission supports FERC’s proposal requiring an external MMU to report to the ISO’s board of directors, but only as an interim initial step towards ensuring complete MMU independence and autonomy.  The Ohio Commission also agrees with FERC’s proposal to ensure that the entity to which the MMU reports not include RTO or ISO management.  


The Ohio Commission maintains that it should be FERC’s long-term goal to ensure total independence of the Market Monitor from RTO oversight and influence.   The Ohio Commission maintains that confidence in the energy markets is paramount to helping ensure success of those markets.  The Ohio Commission submits that numerous comments filed in this proceeding demonstrate the fact that confidence in the organized electric markets is eroding.  Perversely and counter-intuitively, however, FERC via its modified proposal has preferred to water down its position on MMU independence to a proposal that is insufficient to ensure independent and effective review of the markets.  Consequently, the Ohio Commission maintains that FERC must reverse its course to 
ensure MMU autonomy from RTO influence thereby beginning to restore faith in the RTO marketplace or at least begin to moderate the erosion of confidence.


To ensure MMU independence from ISO influences, the Ohio Commission contin​ues to believe that Market Monitors should report as consultants to Federal-State Joint Boards on Market Monitor Oversight (Joint Boards) or a Joint-Board type con​struct.
  The Ohio Commission, therefore, recommends that FERC work with state RTO working groups to arrive at proposed rules for federal and state joint oversight of market monitors.  The resulting joint recommendations should be issued by FERC for public input.  


The Ohio Commission maintains that Federal-State Joint Boards are not a novel concept to regulation, especially where common interest is significant and cooperation between the federal and state jurisdictions is paramount to serve the overall well being of the public at large  We also acknowledge that developing  such boards could be initially time consuming and cumbersome.
  As indicated in our previous comments, the Ohio Commission maintains that an autonomous MMU will promote and simulate innovative solutions to issues associated with management of organized electric markets.  The Ohio Commission believes that our proposed cooperative efforts will be rewarded by the resulting independent and objective criticisms from the market monitors of the organized electric markets.  This objective criticism could begin to address the issue of how these “competitive” markets can drive the price of service to the individual producer’s actual cost of service. In addition, this objective review could broach the issue as to how to incent construction of new generation facilities and promote long-term contracts, thereby increasing reliability for future generations of customers.   Moreover, this objective criti​cism and resulting debate could serve to address actual solutions to these issues as opposed to simply continuing to pour money into the problems, which to date has not resulted in any long-term solutions to these problems.  


The Ohio Commission continues to believe that a Joint Board con​struct will func​tion to better ensure MMU autonomy over a reporting hierarchy consisting of the ISO’s board of directors.  Our proposed reporting hierarchy will ensure that the ISO’s board of directors is not relegated to assuming a role as arbitrator of disputes between the ISO and the Market Monitor concerning tariff interpretation and market enforcement issues.  In further support of our recommendation to establish Joint Boards, the Ohio Commission notes that both the states and the federal government share a common and vested goal to ensure that markets flourish for the provision of generation.  Moreover, since it is the states’ end-user customers (load) that ultimately pay for genera​tion and transmission ser​vices, it seems appropriate that the states would share with FERC roles in MMU over​sight.  


The Ohio Commission also believes that the MMU should function as Joint Board contractors or consultants and the MMU should be compensated by FERC via assess​ments rendered to the ISOs.  The Ohio Commission maintains that it is imperative that FERC eliminate all matters of monetary interests between RTOs and the MMU.  As long as the RTO holds the MMU purse strings, there will be an implied or actual influence by the RTO over the MMU.  Having the Market Monitor as an employee of the ISO has been flawed since its inception.  Consequently, FERC must take corrective action to rem​edy the current MMU reporting structure.  FERC must take this opportunity to ensure that all matters of pecuniary interests between the ISO and the MMU are dissolved to ensure that the ISO cannot manipulate the MMU’s finances and funding to the detriment of the efficient and effective operations of the unit and organized markets.  Internal MMUs are placed in the compromising position of evaluating the performance of those to whom it is required to receive compensation.  Conse​quently, FERC must be responsible for the funding the MMU of operations.  To ensure that it is adequately recompensed for funding MMU operations, FERC should then render corre​sponding assessments to the ISOs. 

Changing the organizational structure of the MMU to consist of consultants report​ing to a Joint Board will promote an additional level of independence from the RTO that will enable the Market Monitor to better observe and report on how effectively and efficiently the ISO manages the markets, while simultaneously enhancing the MMU's ability to identify and remedy market abuses or manipulation by market participants.   The Ohio Commission continues to believe that it is axiomatic that our proposed organ​izational design would better ensure inde​pendence of the MMU through lessening in severity ISO influences, which will result in more objective reporting regarding the actual state of the market and would begin to limit the erosion of confidence in the organized markets. 

Within this proposed organizational structure, the MMU should also be permitted to rec​ommend to either FERC, or the ISO, modifications to procedures, processes, and person​nel responsibilities that would enhance the ISO’s administration of the markets.  The MMU should also possess the authority to recommend remedies and/or sanctions to FERC regarding those manipulating or attempting to manipulate the market.  Disputed sanctions should be appealed to FERC.  The Ohio Commission maintains that adopting this organizational hierarchy would ensure MMU independence of the RTO, which would enable the MMU to more effectively evaluate the RTO’s supervision of the mar​kets.  This organizational structure would also enable the MMU to compel information in a timely manner and would streamline the enforcement process.  That is, adopting this proposal will make the market monitoring process more efficient by making the chain of command less bureau​cratic.  On a related matter regarding MMU referrals to FERC, the Ohio Commission maintains that the MMU should be required to make the indi​vidual states aware of such referrals for those companies providing service in their respective states.  In addition, FERC should make the relevant involved states aware of the outcome of the referrals.

The Ohio Commission questions the efficacy of an RTO employing both an exter​nal and internal market monitor, but believes that RTO or ISO should not be micro​man​aged to the point of being precluded from such an undertaking.  The Ohio Commis​sion notes, however, that the external (independent) market monitors’ evaluations and recom​mendations must prevail over that of the internal market monitor.  Moreover, FERC should endeavor to ensure that the internal market monitor is not employed to refute and compromise the evaluations of the external monitor.  Finally, FERC should ensure that the external monitors access to market data and RTO personal is equal to or surpasses that of any internal market monitor. 

Location and Data Access


FERC proposes that each RTO or ISO include in its tariff a provision imposing upon itself the obligation to provide its MMU with access to market data, resources, and personnel sufficient to enable the MMU to carry out its functions.  The RTO or ISO should, in addition, also be mindful of these obligations in developing its market moni​toring budget.  (NOPR at ¶ 190.)  To ensure independence of the MMU and its analyses, the RTO or ISO tariff should specifically provide that the MMU shall have access to the RTO’s or ISO’s database of market information.  (NOPR ¶ 180.)  FERC declines to micro-manage the RTO/ISO relationships with their MMUs to the extent of requiring that MMU offices be located on the RTO/ISO premises.  FERC notes that concerns of this type, as well as appropriate budgetary constraints, are best worked out on an individual basis.  (NOPR at ¶ 181.)  FERC further proposes that each RTO or ISO include in its tar​iff a provision imposing upon itself the obligation to provide its MMU with access to market data, resources, and personnel sufficient to enable the MMU to carry out its func​tions.  The RTO or ISO should, in addition, also be mindful of these obligations in devel​oping its market monitoring budget.  (NOPR at ¶ 190.)

To ensure effective and timely operations, the Ohio Commission believes that the MMU should continue to be housed within the ISO’s operations facilities and should have unrestricted and unlimited access to the ISO’s or RTO’s control room facilities.  In addition, the MMU must possess the authority, to gain unrestricted access to the ISO’s offer and operational data and, if necessary, be authorized to require the production of additional information from trans​mission owners and generation providers.  The Ohio Commission maintains that FERC should amend its rules to require the RTO and market participants (if necessary) to furnish the MMU all requested market information in a timely manner.  All market-related information should be furnished by the market par​ticipants and the RTO within a reasonable time frame to ensure that abuse, manipulation and/or mismanagement can be readily identifiable and mitigated at the earliest possible moment.  The production of all requested data within a reasonable period of time would help mitigate any potential for future market abuses since compliance would be more dif​ficult to avoid.

As noted in our ANOPR comments, the Ohio Commission observes that the cur​rent MMU organizational structure places the FERC-regulated RTO in the position of attempting to compel market informa​tion from other FERC-regulated generation and/or transmission providers.  The current process to obtain market information is structurally flawed in that the MMU, by virtue of being a regulated entity and not a regulator, is placed in a compromising position before the MMU ever requests market data.  Informa​tion gathering would be more streamlined and functional if the MMU were staffed by Joint Board contract agents possessing the requisite authority to compel all requested market data within a reasonable time frame from all parties, including the RTO.  That is, if the MMU consisted of Joint Board con​tract agents, the market monitor could directly compel information from market partici​pants or from RTO personnel, thus making more efficient and effective the market monitoring and enforcement function.  The Ohio Commission continues to believe that the MMU should also have unrestricted access to the ISO’s or RTO’s employees and market participants (to the extent necessary).
 

Mitigation 

FERC contends that its proposal to remove MMUs from tariff administration was designed to strengthen their independence.  (NOPR at ¶ 207.)  FERC, therefore, proposes that MMUs be removed from tariff administration, including mitigation.  (NOPR at ¶ 210.)

The Ohio Commission maintains that the responsibilities for data collection, analy​sis, and market mitigation and referrals should occur within the Market Monitor Unit for each ISO/RTO.  The Ohio Commission also submits that the MMU should pos​sess the authority to recommend FERC sanctions, penalties and/or monetary fines upon those manipulating or attempting to manipulate the market.  Finally, we noted that miti​gation imposed by the MMU is preferred over that imposed by the ISO, since the ISO should not be expected to impose enforcement measures upon its “customers” (i.e., the market participants), which presents a potential conflict of inter​est for the ISO or RTO. 
Ethics


The FERC NOPR proposes that ethical standards for MMU employees should be included in the RTO or ISO tariff.  (NOPR at ¶ 213.)  FERC recommends these standards should include the following:  (i) employees shall have no material affiliation (to be defined by the RTO or ISO) with any market participant or affiliate; (ii) employees shall not serve as an officer, employee, or partner of a market participant; (iii) employees shall have no material financial interest in any market participant or affiliate (allowing for such potential exceptions as mutual funds and non-directed investments); (iv) employees shall not engage in any market transactions other than the performance of their duties under the tariff; (v) employees shall not be compensated, other than by the RTO or ISO, for any expert witness testimony or other commercial services to the RTO or ISO or to any other party in connection with any legal or regulatory proceeding or commercial transaction relating to the RTO or ISO or to the RTO or ISO markets; (vi) employees may not accept anything of value from a market participant in excess of a de minimis amount, to be decided on by the RTO or ISO; and (vii) employees must advise their supervisor (or, in the case of the MMU manager himself, advise the RTO or ISO board) in the event they seek employment with a market participant and must disqualify themselves from partici​pating in any matter that would have an effect on the financial interest of such market participant. (NOPR at ¶ 214.) 


The Ohio Commission commends FERC on its proposal for MMU personnel ethics.  In addition to it current proposals, the Ohio Commission recommends that a spouse of an MMU employee should not be permitted to hold a material interest in any RTO customer’s financials.  In addition, we recommend that no MMU employee should be permitted to seek employment with an RTO customer or participant.  That is not to suggest, however, that a stakeholder should be precluded from offering employment to an MMU employee.  At such time until the employment decision is made, however, the MMU employee should not have any dealings with that company/stakeholder.   

Enhanced Information Dissemination


FERC proposes that the MMUs be required to report comprehensively on aggre​gate market and RTO/ISO performance on a regular basis, but no less frequently than quarterly, to Commission staff, to staff of interested state commissions, and to the man​agement and board of directors of the RTOs or ISOs.  Further, the FERC proposes that MMUs should be required to deliver materials supporting their conclusions; make one or more of their staff members available for a conference call with representatives from the Commission, state commissions, and RTO or ISO; and work cooperatively to develop any further materials which might be useful to FERC, to the state commissions and to the RTOs or ISOs.  (NOPR at ¶ 220.)

The Ohio Commission notes that the Policy of the State of Ohio
 is to:
· encourage cost-effective and efficient access to information regarding the opera​tion of the transmission and distribution systems of electric utilities in order to promote effective customer choice of retail electric service; 
· ensure retail electric service consumers protection against unreasonable sales prac​tices, market deficiencies, and market power;  and


In addition “beginning on the starting date of competitive retail electric service, the commission has authority under Chapters 4901. to 4909. of the Revised Code, and shall exercise that authority, to resolve abuses of market power by any electric utility that interferes with effective competition in the provision of retail electric service.”


Given its statutory responsibilities, Ohio supports the regular periodic reporting of market trend information enhanced by scheduled conversations with the MMU to inter​pret and enhance the reports.  The Ohio Commission has come to expect this type of sup​-

port and interaction from the MMUs of RTOs that operate within Ohio.  The Commis​sion’s codification of this practice will serve to institutionalize what happens today less fre​quently and less formally.  


FERC proposes that offer and bid data, without identification of the market partici​pants and with a lag of three months, be posted on the RTO or ISO web site. (NOPR at ¶ 220.)

The Ohio Commission recognizes that there are tradeoffs between providing trans​parent information and furnishing information that could facilitate market power.  The Ohio Commission recognizes that the entities most likely to use that data are the market partici​pants themselves, who have the resources and motivation to integrate such data into their game theory analyses at the earliest possible opportunity.  Ohio speculates that the sophistication of large market participants is such that their ability to strategically game the market is hardly diminished by such a delay.  Likewise, Ohio believes there is little protection offered by masking the bidders’ identities.  The more sophisticated mar​ket participants will infer those identities, and thus gain some further advantage over less sophisticated market participants, all to the potential detriment of consumers.  


Meanwhile, FERC has identified the pertinent tradeoff in considering the lag period for releasing bid data – the contribution of data “freshness” to a market partici​pant’s ability to collude or otherwise inappropriately game the market vs. the ability of state commissions and third parties to analyze the same data to detect anomalous or stra​tegic behavior.  


FERC declines to propose a generic standard or test to determine the type of infor​mation that may be disseminated to state commissions.  Inasmuch as there was no sup​port for such a standard, FERC believes the type of information to be released may most fruitfully continue to be developed on a case-by-case basis, so long as it generally con​sists of market analyses of the type regularly gathered by the MMUs in the course of business, and so long as it remains subject to appropriate confidentiality restrictions.  (NOPR at ¶ 226.)

Ohio proposes a very simple test.  If a state commission asks for it, and the MMU has it or can get it without undue burden, it should be provided subject to confidentiality provisions.  State commissions are not mere stakeholders.  They stand above the self-interests of market participants in favor of guarding the public interest.  Retail rates, especially in states with customer choice of generation service providers, are dependent on wholesale markets and price formation therein that there should be no question about states’ unfettered access to any information.  


FERC cites a lack of response to the question of which information or data states would need to carry out their responsibilities.  (NOPR at ¶ 222.)  The Ohio Commis​sion questions how many times FERC requires the same argu​ments to be repeated before it considers the states to be responsive.  The Organization of MISO States provided exten​sive guidance to FERC in Docket No. ER04-691-024 in its Offers of Proof and Response of the Organization of MISO States to the Federal Energy Regulatory Commis​sion’s Order of September 30, 2004.
  The argument set forth in that filing, especially the argu​ment in Section II.C that the success of FERC jurisdictional wholesale markets depends upon states’ access to information, bears repeating.  (See Appendix A Attached.)

In its Supplemental Filing
 to the Offers of Proof and Response of the Organiza​tion of MISO States to the Federal Energy Regulatory Commission’s Order of September 30, 2004, the Ohio Commission cited the categories of information it needs from the MISO MMU.  The Ohio Commission needs the same categories of information from the PJM MMU.  (See Appendix B attached.).  While the list is substantial, no such list can be comprehensive, given that future information needs are unknown and to a degree, unknowable today.  State commissions may initiate some investigations on their own, but in the main, respond to the filings of jurisdictional entities and citizens within their states.  


FERC believes that given the integral relationship between wholesale and retail rates, the Commission acknowledged the need for information by state commissions to assist them in performing their regulatory functions.  However, the Commission noted that since public disclosure of certain information could harm market participants or could facilitate collusion under some circumstances, it was necessary to balance the need for information access with confidentiality concerns.  (NOPR at ¶ 219.)

The Ohio Commission has before it filings that require extensive and intensive examination of wholesale markets and price formation within those markets.  Duke Ohio (then Cinergy) has proposed to use the Into Cinergy Hub price index as the primary means of determining standard service offer pricing to its retail customers.
  Likewise, FirstEnergy Companies have a pending proposal to develop standard service offer pricing by conducting an auction of its load.
  AEP has a filing in which a market price forms the basis of cost sharing.
  Ohio rhetorically poses to the Commission the question of which data may be deemed a priori to be irrelevant to the Ohio Commission in determining the justness and reasonableness of retail rates when they are so literally pass-throughs of wholesale rates?  

Consistent with our previous remarks responding to FERC’s ANOPR in this pro​ceeding, the Ohio Commission maintains that MMUs and RTOs should be required to share market data and market management information upon request of state commis​sioners and their authorized staff, to the extent the individual state’s laws permits the 
receipt of such data.  All persons to whom this information is provided would be subject to all requisite confidentiality agreements. 

Furthermore, regarding confidentiality, the Ohio Commission observes that the state commissions have been protecting confidential information for decades, and any assumptions regarding the potential mishandling of such information are misdirected and spurious and must be discounted.  Any party not adhering to the agreement or handling the information in an irresponsible manner should be subject to sanctions and separated from the arrangement.  The Ohio Commission maintains that there must be a free exchange of market data among the RTO, the MMU and state commissions to ensure markets are flourishing and void of manipulation.


As noted previously by the Ohio Commission, state regulators have a vital and com​plementary role in protecting consumers from the abuse of market power and other market deficiencies.  Although it is a federal responsibility to regulate wholesale power sales and implement market mitigation through FERC rules and ISO tariffs, the state commissions have a clear interest in the competitiveness and efficiency of power markets as the exercise of market power or inef​ficiencies in wholesale markets inevitably will affect the prices paid by retail electric consumers.  Moreover, in many states, state utility regulators have an independent responsibility to protect consumers from the impacts of market failures. States have remedies to address the potential exercise of market power that are not available to FERC under federal statutes.  For example, state commissions may:

· site new generation or transmission facilities so as to increase competition;

· target demand response programs to areas in which market power might otherwise be exercised;

· direct utilities to enter long-term contracts that may mitigate the incentive for suppliers to exercise market power; or

· determine that state regulated utilities must offer bundled ser​vice at cost-based rates where markets are not yet fully com​petitive and efficient.


We reiterate that this authority can complement FERC regulation and help compen​sate for market defi​ciencies identified by an independent market monitor.  How​ever, to avoid unnecessary duplication and potentially inconsistent outcomes, state regu​lators need to be able to access and coordinate their activities with the market analysis and mitigation activities of the market monitor


States with EDUs participating in organ​ized markets hold a vested interest in the efficient operations of the ISO.  Specifi​cally, states have located in their respective boundaries millions of customers who ulti​mately pay for generation, transmission and ISO administration charges.  That is, given our significant role and responsibility to end-user utility customers for energy services and products, the states must be viewed by FERC as entities with interests that exceed that of a market participant or stakeholder.  This responsibility to our customers vests with the states an interest in the market that transcends that of a market participant or stakeholder.  

As noted in our ANOPR comments, there are significant and legitimate questions and concerns raised as to whether all of the rate increases in generation costs can be sim​ply explained away by attributing them to additional fuel component and environmental costs.  An assumption relied upon by the architects of Ohio’s restructuring law was that fully functional and competitive wholesale markets would exist.  However, potential checks on the ability of suppliers to exercise market power, the growth of price respon​sive demand, and genera​tion and transmission investment, including low-cost power from aero-derivative turbine generation, have failed to materialize as anticipated.  There have been numerous criti​cisms and concerns regarding the competitiveness of electric markets, not only in terms of the day-ahead and balancing markets, but also with respect to the dif​ficulty experi​enced by large, sophisticated power customers in procuring longer-term supply arrange​ments without paying large premiums to compensate suppliers for market and regulatory uncertainty.  Evidence supporting these criticisms may be found in find​ings of potential market power by independent market monitors and the dramatic price increases which have occurred in states that have restructured.  

For these reasons, the Ohio Commission reiterates its belief that states must be pro​vided real-time access to market information to ensure that market manipulation is not occur​ring and to also ensure that ISOs are managing the market properly.  The Ohio Commis​sion submits that states should be held out as separate, unique entities in that we are not market participants and are not seeking to use market information to gain an unfair advantage in contrast to the possible motivations of some market participants that would enjoy access to that same data.  FERC should endeavor to partner with states to ensure customers’ best interests are being served.  

Tailored Requests for Information


FERC indicates that tailored requests for information should be limited to informa​tion regarding general market trends and performance, and not encompass infor​mation designed to aid state enforcement or actions against individual companies.  (NOPR at ¶ 231.)

The Ohio Commission views FERC’s remarks as incongruent that states should be compelled to rely on their own regimes for market enforcement.  That is, the Ohio Com​mission questions how enforcement can occur without access to market information, which FERC currently controls?  FERC must reevaluate its position on this matter to ensure that state commissions have timely access to market information to ensure that the states commissions possess all the necessary tools available to make certain custom​ers’ interests are protected against market abuses and manipulation.  


Thus, there is a neat catch-22.  State commissions can either not get confidential information, or if they can get it, they cannot use it.  Such information does, however, inform the staff of the Ohio Commission about what kinds of information to seek using its own means under state law if it is executing an enforcement action.  This information is invaluable because it would be exceedingly difficult to determine what information to seek through its own means if the data from the RTO or MMU were not available.  


That is one reason FERC should require RTOs to revisit the definitions of “Confi​dential Information” in their tariffs.  In the cases of PJM and MISO, confidential infor​mation is whatever a market participant declares it to be.  Surely there should be a higher standard than that.
  


FERC indicates that this restriction [limiting requests to information about general trends] was proposed in light of the limited resources of MMUs and the fact that states have their own enforcement agencies which are more properly employed for such tasks.  (NOPR at ¶ 231.)

The Ohio Commission recognizes first hand that resource limitations are problem​atic and can lead to uneven results.  The Ohio Commission staff has been working infor​mally with the PJM MMU and with the MISO MMU, requesting those entities to provide reports on the effects of congestion in each respective RTO on prices in Ohio.  PJM MMU embraced the assignment, has provided a report, and is now working on a semi-annual update.  The MISO MMU was not able to address our request for such a report because no resources had been provided for, or allocated to such a task.  The request, therefore, was referred to the MISO staff and is still in progress.  


The FERC believes that each RTO should spawn its own MMU structure and pro​cess, but Ohio’s experience is that such an approach yields uneven results.  One MMU can handle a request, the next MMU cannot.  

RESPONSIVENESS OF RTOS TO STAKEHOLDERS


FERC proposes to require each RTO and ISO to demonstrate in a compliance fil​ing that it is achieving RTO and ISO responsiveness by demonstrating that it has met certain predetermined criteria.  (NOPR at ¶ 275.)  FERC indicates that each RTO or ISO must submit a filing proposing changes to its responsiveness practices and procedures to comply with the proposed requirement or demonstrating that its practices and procedures already satisfy the requirement for responsiveness.  Each compliance filing must demon​strate that the following criteria have been satisfied:  inclusiveness, fairness in balancing diverse interests, representation of minority positions, and ongoing responsiveness.  (NOPR at ¶¶ 276 and 279.)

As mentioned in our ANOPR comments, the Ohio Commission recommends that FERC require each ISO/RTO to include on its Board of Directors at least one individual with extensive state regulatory experience.  Moreover, the RTOs’ Boards of Directors should be compelled by FERC to work with advisory committees of state regional organizations responsible for working with ISOs.  In support of our recommendation to encourage RTO board members with state regulatory experience and state-selected RTO advisory boards, the Ohio Commission observes that states with EDUs participating in organized markets hold a vested interest in the efficient operations of the ISO since they have millions of customers who ultimately pay for generation, transmission and ISO administration charges.  This responsibility to the states’ customers vests with the states an interest in the efficient operations of the market that transcends that of market partici​pants or ISO customers.  Given our significant role and responsibility to end-user utility customers for energy services and products, the states must be viewed by FERC as enti​ties that transcend that of a market participant.  Consequently, since the states’ end-user customers ultimately pay for generation and transmission services, it seems appropriate that the FERC should encourage RTOs to place on their boards persons with state regu​latory experience and to further encourage RTOs to interact and be responsive to state advisory boards. 

The Ohio Commission notes that there is considerable need for cooperation between the state and federal jurisdictions regarding the administration of organized electric markets.  Specifically, we observe that not all of the transactions occurring in these markets are wholesale transactions.  That is, many of the transactions in the organ​ized markets consist of retail services including, for example, virtual bids, bilateral con​tracts, and demand bids.  The Ohio Commission, therefore, maintains that states hold a vested, substantial, and legitimate role in the administration of organized markets as we share concurrent jurisdiction over services participating in these markets. We also note that as opposed to pursuing a counter-productive debate regarding jurisdictional issues, FERC should place its efforts in working with states to pursue a dialog to resolve the problems presented by organized markets.  That is, given the states’ shared responsibili​ties concerning the successful administration of organized markets, FERC must be open to states’ concerns and recommendations regarding the management and design of such markets.  This open dialog among the various jurisdictions would only serve to advance in the interests of end-user (retail) customers while simultaneously inuring to the more efficient operations of organized electric markets.

IV.
CONCLUSION


The Ohio Commission thanks FERC for the opportunity to respond to its invita​tion for comments regarding improving the efficiency of organized electric markets.  
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EXCERPTS FROM OMS’ OFFER OF PROOF

II. State Regulators Will Use the Specific Data To Carry Out Specific State

Responsibilities

A. In the Context of Data Access, the FERC-State Relationship Is Based On

Vertical Inputs

In the electric industry, wholesale transactions are vertical inputs to retail transactions.  Through wholesale purchases and sales of generation and transmission, retail sellers obtain the electricity resources needed for retail sales.

The FERC-state relationship mirrors the industry's vertical input relationship. 

FERC regulation and state regulation share the same statutory goal: protecting the consumer interest.  But their place in the industry structure differs: FERC ratemaking regulates the wholesale inputs; state ratemaking regulates the retail outputs. Just as wholesale transactions are inputs to retail transactions, FERC's wholesale regulation is an input to the state's retail regulation. FERC-approved wholesale generation rates and transmission rates become costs incurred by

retail sellers. Those sellers' costs are subject to scrutiny by state regulators (in non-retail competition states) or by the retail market (in retail competition states).2

The vertical relationship between FERC and state commissions is often misunderstood as solely a hierarchical relationship. There are some elements of hierarchy, such as where special facts mandate that states allow recovery of wholesale costs.3  But to view the federal-state relationship solely through a hierarchical lens distorts the legal picture. In this distorted picture, the state commission is a subordinate who assists FERC in carrying out FERC's goals, whose own policies give way to FERC's policies; a subordinate permitted access to FERC-jurisdictional data only when FERC deems that access necessary.

Refocusing, with an eye toward the vertical input relationship, corrects the vision. Retail costs reflect the costs of wholesale inputs. To control retail costs, the retail regulator must be informed about the wholesale inputs. Although wholesale inputs are regulated by FERC, the retail seller's choice among those inputs is regulated by the states.4 That state regulation includes not only whether a retail utility chose prudently from the menu of wholesale options, but also whether the utility should have entered the wholesale market at all. The latter point warrants

2 Michigan is unique in that is has both bundled, traditionally regulated customers as well as those that have exercised retail choice.

3 See, e.g., Nantahala Power & Light v. Thornburg, 476 U.S. 953 (1986)(state preempted from imputing to retail utility access to low cost power allocated elsewhere by FERC); Mississippi Power & Light v. Mississippi ex rel. Moore, 487 U.S. 354 (1988) (state preempted from disallowing from retail rates costs incurred in an interaffiliate transaction "order" by FERC); but see Kentucky West Virginia Gas Co. v. Pa. Pub. Util. Comm'n, 837 F.2d 600, 609 (3d Cir. 1988) (citing the "long standing notion that a State Commission may legitimately inquire into whether the retailer prudently chose to pay the FERC-approved wholesale rate of one source, as opposed to the lower rate of another source"); Pike County Light & Power Co. v. Pa. Pub. Util. Comm'n, 77 Pa. Commw. 268, 273-74, 465 A.2d 735, 737-38 (1983) (similar holding). 

4 Kentucky West Virginia Gas Co. v. Pa. Pub. Util. Comm'n, 837 F.2d 600, 609 (3d Cir. 1988); Pike County Light & Power Co. v. Pa. Pub. Util. Comm'n, 77 Pa. Commw. 268, 273-74, 465-15 A.2d 735, 737-38 (1983).

emphasis. FERC sets the wholesale table. The state decides whether its utility should eat at that table, or instead cook its own meal: whether it should buy from the wholesale market, or remain vertically integrated and generate its own power.

By focusing on the vertical input relationship, one can better understand the large

difference in regulatory responsibilities between the two jurisdictions, and the states' need for data. The FERC's focus is just and reasonable rates in wholesale markets. The state commission's focus is broader: the rates and reliability of retail markets, short-term and long-term. In traditional regulation states, the boundaries of state concern encompass all inputs to the cost of retail electricity. Those inputs include not only wholesale prices, but also --

1. fuel supply: all influences on the price, quantity, quality, coal, oil,     uranium, gas, renewable sources

2. technology: all influences on the technology used to convert fuel into electricity, and to transport electricity from generation to loads.

3. pollution regulation: all influences on the types of pollutants, the regulation of those pollutants and the cost of complying with that regulation.

Without data on these activities, as well as data on the operation of regional wholesale electricity markets, the states cannot assure that their retail utilities are operating efficiently in all these markets.

The universe of wholesale market data potentially available to the states from MISO is a direct substitute for data states would access if there were no wholesale market. A retail utility can own its own generation, or it can buy from the wholesale market. Either way, the state commission must protect retail consumers from excess costs. Common to both contexts is that the necessary data is input data. Under vertical integration, the input data is the cost of utility

construction and the cost of fueling, operating and maintaining the utility-owned generation.  Under wholesale markets, the input data is wholesale market data. Data that would have been state-accessible prior to unbundling should not become state-inaccessible after unbundling -- even though the regulatory responsibilities of FERC and the state commissions have not changed.  

B. The Boundaries of State Commission Concern Encompass All Wholesale

Inputs to Retail Electric Service

1. Overview

In a regulated monopoly state, the state commission is concerned with the retailer’s skill in obtaining wholesale power supply. This concern takes the form of the state commission’s prudence review of the traditional utility’s purchase and sales practices. In the retail competition state, there usually is a “provider of last resort” role played by the utility, which role also is fashioned and reviewed by the state commission. Even where there is not a provider of last resort utility, retail competition states will either want to monitor, or will be statutorily required

to monitor, how well the new retail competitors manage their power supply.

To assess whether their retail utilities are accessing wholesale markets economically, the states will need to have access to confidential wholesale market information. To assess their utilities' mix of short-term and long-term purchases and sales, they must understand short-term and long-term markets. Where a utility has acquired surplus to prepare for future demand increases, the state must assess whether the utility is properly marketing that surplus in short-term or interruptible sales. The state must determine if the utility is economically timing its plant utilization and maintenance schedule in light of the cost of wholesale market

replacement power. The states then must look beyond wholesale market activity to wholesale market infrastructure, including the adequacy of transmission and generation resources. That adequacy affects the extent to which it is prudent for the utility to rely on wholesale power rather than to generate its own power; and ultimately whether its utilities should remain in the Midwest ISO.

The need for wholesale market information is at least as important to states that are pursuing competitive retail access programs. Unlike Commissions in traditional states, who can command generation information from jurisdictional integrated utilities, at least some retail states lack the statutory authority to obtain generation data from deregulated generation affiliates of the distribution utilities; and because of corporate separation between the two types of entities, the information will not migrate from the generation affiliate into the state- jurisdictional entity.  These states also usually lack authority to obtain data from unaffiliated generating companies.

Retail access states are dependent on wholesale markets to discipline prices charged in retail markets. Where the utilities have divested generation, they meet their last resort supply obligations entirely through wholesale market purchases. State prudence reviews depend on accurate information on wholesale prices. The need for such review is particularly critical during the transition period from traditional regulation to retail competition, when volatility and rate shock can shake the confidence of retail customers. Confidence in wholesale markets

enables not only prudence review, but the state’s ability to influence the makeup of a utility’s portfolio. In each case, data on the quality of competition in the wholesale markets are essential to the state regulatory role.

Retail access states are limited by statute in their ability to perform mitigation activities.  It is not the states’ intention to attempt to use access to confidential information for wholesale market mitigation purposes, or to attempt to interfere with FERC regulation of the MISO or the markets it will run. If states can bring to the FERC table, by participating in FERC proceedings, their independent and informed observations of market activities and market operations, the interests of FERC and the states in further developing workably competitive markets will be

served. States that are trying to implement retail competition have had thus far to rely on publicly available data. While the quality of this data has improved considerably, only primary data can inform the states sufficiently to enable them to declare that standard service offer customers, whose suppliers depend on wholesale prices will be paying reasonable rates.

The discussion below addresses with more specificity the role of states in eight key areas:  resource adequacy, distribution, demand response management, maintenance schedules and outages, financial transmission rights (“FTRs”) and prudence review of retail utilities, seams, transmission pricing, and control areas and ancillary services. The specific responsibilities of states, whether traditionally regulated or retail access states, is largely the same and the ultimate goal – enhanced reliability and economic efficiency – is entirely the same.

2. Resource Adequacy

a. In General

At the FERC level, long-term generation planning obligations rest with the wholesale seller, not with the agency; and these obligations rest with the wholesale seller only when that seller has volunteered to accept them. There is no FPA obligation to conduct long-term planning. A wholesale seller having a 30-year requirements contract to a municipal or cooperative customer must plan for and procure resources sufficient to satisfy that contract.

In its SMD White Paper, the Commission recognized the need for, and benefits from, RTO development of resource adequacy plans. But the White Paper also recognized the traditional legal role of the states, by articulating a principle of deference to regional state committee (RSC)-determined guidelines for defining and achieving resource adequacy for the region. There is not a clear statutory role for comprehensive regional planning by FERC. See Appendix B.

Those states with traditional regulation, in contrast, have the legal responsibility to address adequacy in all aspects of the electric sales process. In state regulatory practice, a utility’s generation obligation is defined not by individual contracts but by the statutory obligation to serve, for the long term. The state commission must address all aspects of generation planning, including: (a) the mix of utility-owned versus utility-purchased resources, short-term and long-term purchases, baseload, intermediate and peaking plants, fuel sources and generation and demand side management; (b) reserve margins, (c) location of new plants, and the relationship of that location to transmission availability; (d) the timing of acquisitions, life

extensions, environmental upgrades and plant retirements; (e) whether new generation resources should be utility-owned or purchased at wholesale; and (f) the concentration of ownership in, and consequent competitiveness of, generating plants in the wholesale market. While not all state commissions conduct all these activities at all times (with some variation being attributable in part to whether the state is a retail monopoly state or a retail competition state), their Legislatures have the authority to involve state regulators in the full set of activities.

A goal of OMS is to see better planning coordination among the states, and among the state regulators. If planning and the resource acquisition that emanates from the planning process are not "optimized" on a regional basis, one of the most compelling advantages of RTOs and, therefore, Regional State Committees, is diminished.  

A similar difference between FERC and states applies to transmission. Much attention has focused on FERC's entrance into the transmission planning universe: including Order 888's requirement that transmission owners plan for network load, the RTOs' planning for intra-RTO transactions, and the new efforts to achieve inter-RTO planning. But this effort does not diminish the states’ continuing responsibility for long term reliability of service provided by their local utilities; and, at least in states where those utilities still own transmission, for long term transmission reliability. Under Order No. 888, the transmission owner does have a long term planning obligation to those transmission customers who have contracted for network service, but that obligation is for transmission only, not for generation. And under Order 2000, the RTO has a long-term planning obligation, but for transmission only, and only for the territories of transmission owners who have voluntarily joined. The state commission's concern with transmission planning applies to all utilities that are under the state’s jurisdiction, and there are no time limits.

A state commission, particularly if it uses traditional regulation, also must identify, or have its retail utilities identify, locations where generation will be built most economically by the utility or by the wholesale market entrants. Then the state commission must ensure that sufficient transmission is built to those areas. Whether a state favors or disfavors its utility's reliance on wholesale markets, the state will want to see transmission built to exploit the low-cost generation opportunities. The state therefore will be concerned with siting and

construction schedules for new transmission, upgrades of transmission facilities, maintenance outages, forced outages, deratings and retirements of transmission facilities.  

b. The Special Role of Integrated Resource Planning

Many states require each retail load-responsible utility to present short-term and

long-term projections on loads and resources. States test their utilities' reliability through sophisticated load forecasting, including detailed end-use load research on all customer classes, analysis of customer demand response, demographics, and state-specific economic drivers. The data thus gathered allow the states to identify future deficits and order the utility to correct them.  Although these activities are more likely to occur in retail monopoly states, the retail competition states also will want to identify, in some manner, the relationship between supply

and demand.

Some of these states have integrated resource planning (“IRP”) rules. Under IRP,

regulators, utilities and intervenors create an explicit mix of generation resources, load reduction and load management activities to meet that state's preferred resolution of the multiple vectors of price level, price volatility, long-term and short-term cost (whether to ratepayers specifically or the state's residents generally), operational characteristics, fuel mix, and supply certainty.  

Stimulated by the formation of the Midwest ISO, regulators in the Midwest ISO region formed the OMS to look at, among other things, resource planning on a regional basis. To perform this resource planning function on a regional basis, the states must add regional data to their historically gathered state-specific data. Denial of access to such data will make it harder for a state commission to broaden geographically its planning perspective, beyond projects that benefit its specific state. Narrow geographical perspectives can cause lost opportunities. An

analysis of a specific project may, for instance, appear to only provide minimal benefits to an individual state. Broader access to data could more readily reveal much needed regional benefits. One of the most compelling reasons for forming the OMS was to provide a regional framework for the planning process. Data access, on a regional basis, will facilitate this process.

3. Distribution

States must assure the integration of distribution facilities with transmission facilities.  Integration includes planning and operation. Planning requires sufficient distribution assets in the right locations, so as to connect load with the transmission system. Some states, therefore, must predict not only where load will grow, but also where transmission and transmission substations will be built. Those locations depend, in turn, on where generation will be built and used. Even a distribution-only regulator would benefit from knowledge of wholesale generation markets.

4. Demand Response Management

Demand response management takes many forms. Time-differentiated pricing,

interruptible tariffs, end-use load control and investment in conservation equipment are among them. Each is a retail customer option; each falls exclusively within state jurisdiction. Each comes with a cost -- a cost which the state commission must weigh against the benefits. The possible benefits include improving price signals to wholesale generation markets and shaving price spikes. But the state commission must put a dollar figure on these benefits in order to compare them to costs. Without data on the behavior of wholesale markets, the state commission cannot calculate the benefits; the state cannot know how much price signal improvement is necessary or the magnitude of exposure to price spikes if there is no investment.

5. Maintenance Schedules and Outages

Since the central purpose of retail regulation is assurance of reliable supply at reasonable prices, the frequency of maintenance outages and unplanned outages is a state concern. Whether these outages occur in the generation, transmission or distribution sectors, they are inputs to the retail experience and therefore of statutory concern to the state commission.

6. FTRs and Prudence Review of Retail Utilities
For states to assess the prudence of a load serving entity’s management of its FTR

portfolio, state commissions must have detailed information on the operations of the wholesale market. Each utility's ability to minimize its costs will depend in part on its skill and judgment in managing FTRs. Because the utility's revenue requirement will include FTR costs and revenues, the retail rate regulator will need data on the inputs and options relating to FTRs.  Because the FTR market is regional, the prudence analysis must be regional. And the state role here is not confined to ratemaking. A state's review process will need to consider projections of FTR costs. To arrive at those projections, the state will need data on the behavior of all market participants.

7. Seams

RTO boundaries do not match economic trading areas. FERC and the states must

contend with four distinct sets of boundaries: RTO boundaries, retail service territory boundaries, regional reliability council boundaries, and state political boundaries. At least the state political boundaries remain unchanged. But mergers, and utility departures from one RTO to another, create multiple moving targets. Notwithstanding these difficulties, it remains FERC's and the state's responsibility to act in concert to ensure a reliable and economic wholesale market, regardless of seams.  

The consumer interest is ill-served when states find themselves in opposition over seams, forcing the FERC to declare winners and losers in a zero sum game. Nor are states helped by having to deal with each other in the dark. Data can soften the edges of disputes by identifying logrolling opportunities, across regions and across periods of time. Data allows negotiators to focus not only on immediate cost shifts but future benefits. Data can change the game from allocating costs to dividing up benefits. The more states know, the better they can deal with the seams issues; and the better they can deal with seams issues, the sooner the seams will be resolved.

8. Transmission Pricing

States do not set prices for unbundled transmission service. But, in many cases they do determine whether retail utilities may transfer transmission assets to RTOs, for how long and under what conditions. And each state decides its retail utility's retail rate recovery of RTO transmission charges. Further, each state through its individual procedures (e.g., IRP, siting and certificating processes), determines whether, where and when transmission is built.

Thus there are three major state commission decisions: transmission transfer, retail rate recovery of transmission related charges, and construction of transmission related infrastructure.  A state commission cannot satisfy its statutory public interest obligations without finding that benefits exceed costs or, for some states, that no detriment will occur. In each of these three areas, the costs will be known and tangible, at least in part. Without a finding of benefits or, at least no detriment to the public, an approval will prove elusive. And there cannot be findings for benefits without supporting data.

9. Control Areas and Ancillary Services

Efficient wholesale markets require efficient control area services – ancillary services.  These services include scheduling, balancing and voltage support. These control area services did not originate with Midwest ISO or even with wholesale markets. Prior to wholesale competition, many of these services were provided by the generating units owned by the vertically integrated utilities. In traditional regulation states, those utilities still must provide or procure scheduling, balancing and voltage support.

A vertically-integrated retail utility joining MISO does not shed this state law obligation.  Each state commission must continue to enforce those obligations, by assuring its utilities' preparedness, and by penalizing or rewarding shortfalls and successes. State commissions will continue to have an interest in the provision of ancillary services whether those services are provided by vertically-integrated utilities, affiliates, or independent power producers.

Where these costs end up in retail rates (either directly, when the cost is attributable to the utility’s own assets, or indirectly, where the utility purchases the services from others), the state commissions must be alert to the costs, and to the possibility that these costs will be unreasonable relative to the benefits received. To assess the relationship between cost and benefit, the state commission will require data on market activities whose continuation depends

on control area costs.

C. The Success of FERC-Jurisdictional Wholesale Markets Depends on State

Decisions About the Level of Utility Participation in Those Markets

Not only do states need the data to carry out their legal obligations; state commissions need the data so that FERC can carry out its obligations.

FERC has decided that competitive wholesale markets are a path to just and reasonable rates. For wholesale markets to develop competitively, retail utilities must buy from those markets rather than build their own generation. Where the state commission is obligated by state law to ensure reasonable rates, the state commission will likely discourage utilities from participating in wholesale markets if the states lack data with which to assess the costs and benefits of that participation.  

Utilities do not determine their power supplies unilaterally. It is state commissions and state legislatures who determine how dependent the state should be on wholesale markets. A state can order generation divestiture, making its retail customers and their retail suppliers completely dependent on the wholesale markets. The state can require generation ownership only, thereby limiting its wholesale market dependence to coordination transactions. Or the state can pick any point between those two poles.  

The same reasoning applies to RTOs. In most states, state commission approval is a necessary step for utilities seeking to join an RTO. The meaning of "RTO" has evolved, at least in PJM and Midwest ISO, to mean not only a regional transmission manager, but also a maker of regional markets. Given this evolution, a state commission will hesitate to declare the transfer consistent with the public interest if the state cannot assure itself that the wholesale markets are or will be competitive.  

Between the two poles of participation and nonparticipation in wholesale markets is a range of possibilities, all within the discretion of the state commission. In exercising that discretion, the state commission will consider the extent to which it can reduce the risks and increase the benefits associated with its exposure to wholesale markets. Data access will play a role.

Absent that data, the state commission cannot satisfy its overseers -- the state courts and the state Legislature -- that participation in wholesale markets is consistent with the state's interest. State commissioners serve in a post-California environment in which there is skepticism about the likelihood that wholesale competition will protect retail customers. States who are unable to assess the quality of wholesale markets will discourage their utilities from participating – as purchasers of wholesale power and as transferors of transmission assets.

In Electric Power Supply Association v. FERC, No. 03-1182 (D.C. Cir., Dec. 10, 2004), the Court of Appeals held that discussions between FERC decisional employees and RTO market monitors, while a contested case was pending, and where those discussions were "relevant to the merits" of the contested case, would be ex parte contacts prohibited by Section 557(d)(1)(A) of the Administrative Procedure Act.  

This outcome raises the question of how the market monitor's data can get before the Commission in a case where that data is relevant. There are many possible contested cases in which the market monitor's data could be relevant. Examples include proceedings to determine 

a) whether one or more generators are violating RTO rules, such as by withholding capacity, or are taking other actions which warrant loss of their market-based pricing authority;

b) whether transmission shortages, present or imminent, will cause a shrinkage in

import capacity which necessitates pricing relief or closer monitoring of prices;

c) whether a transmission owner is complying with agreed-upon maintenance

schedules 

The market monitor may prefer not to become a party to the case. FERC may be hesitant to subpoena the market monitor. The RTO may wish not to require the market monitor to be its witness; and in fact the RTO may not want to be a party to the case. So how does market monitor information get before the FERC?

Under the approach in the MISO March 31 filing (and under any likely future filing), an RSC and its member state commissions would have ongoing data access. They also likely will be intervenors in FERC proceedings. This dual role enables them to gather and analyze data, and bring the analysis and the data (subject to proper confidentiality treatment) to the Commission's attention by presenting a witness. The Commission even can initiate such a result, but requesting that the RSC or its member commissions present testimony based on data it has gathered. In this way, the FERC and the state commissions are using the data and their individual roles to regulate cooperatively.

In summary, FERC’s approval of the Midwest ISO's data access is not only about helping the states do their jobs; it is about states helping FERC do its job. By articulating this latter point explicitly the Commission will protect its own legal position, should someone challenge its approval of the Midwest ISO proposal. As we have explained, (a) FERC believes that wholesale competition is necessary for just and reasonable rates, (b) retail utilities are not likely to participate in wholesale markets unless their state regulators allow it, and (c) their state

regulators may not allow it if the data access is insufficient to allow them to protect consumers.  By articulating this reasoning in its approval order, the Commission will be protecting that order with a compelling explanation.
The [Ohio] Commission has reviewed the MISO tariff, and finds that the data listed in Sections 54.1, 54.2 and 61.1 of Module D of the tariff may be useful in carrying out the policies set forth in finding (1)
.  That data is set forth below as follows:

54.1 Access to Transmission Provider’s Data and Information

For purposes of carrying out its responsibilities under this Plan, the IMM

shall have access to data or other information gathered or generated by the

Transmission Provider in the course of its operations. This data and information

shall include, but not be limited to,

a. Hourly schedules, Offers, and actual output for the

Generation Resources within the Transmission Provider

Region (including designated Network Resources outside

the Transmission Provider Region) and external Imports

to and Exports from the Transmission Provider Region;

b. Reserved and scheduled Transmission Service into, out

of, or through the Transmission System;

c. Transmission limits (including temporary deratings) on

each of the monitored flowgates or other relevant

transmission facilities;

d. Hourly flow over each of the monitored flowgates or

other relevant transmission facilities;

e. Dispatch of generation for Energy, Regulation, and

frequency or other operational orders, including

Transmission Provider or other information pertaining to

such dispatch;

f. Redispatch of generation or other actions taken to

manage transmission congestion;

g. Logs of Transmission Service requests, including the

disposition of the request and the explanation for any

refused, retracted or annulled requests;

h. Logs of generator interconnection requests, including the

disposition of the request and the explanation of any

refused requests;

i. Generation and transmission facility outage data;

j. Records of complaints by customers of the Transmission

Provider; and

k. Other information required to be provided to the

Transmission Provider under the Transmission Provider’s

Tariff, operating agreements, Regional Reliability

Organization requirements, or government agency orders.

54.2 Data from Market Participants

54.2.1 Data Requests

If the IMM determines that additional data or other information is

required to accomplish the objectives of the Plan, the IMM may request

the persons or entities possessing, having access to, or having the ability to

generate or produce such data or other information to furnish it to the

IMM. Any such request shall be accompanied by an explanation of the

need for such data or other information, a specification of the form or

format in which the data is to be produced, and an acknowledgment of the

obligation of the IMM to maintain the confidentiality of the data.

…

61 List of Data the IMM May Request from Market Participants

61.1 Data

The following data or information may be obtained by the IMM from

Market Participants, Transmission Owners, or the Transmission Provider in

accordance with Section 54.2 of the Plan. Market Participants, Transmission

Owners, or the Transmission Provider shall retain the following categories of data

or information for at least two years, beginning with the date of initial operation.

a. Production costs: Data or information relating to the

costs of operating a specified Electric Facility (for

Generation Resources such data or information shall

include, heat rates, start-up fuel requirements, fuel

purchase costs, environmental costs, and operating and

maintenance expenses).

b. Opportunity costs: Data or information relating to

regulatory, environmental, technical, or other restrictions

that limit the run-time or other operating characteristics

of a Generation Resource.

c. Generating Logs: Data or information relating to the

operating status of a generating facility, including

generator logs showing the generating status of a

specified unit. Such data or information shall include any

information relating to a forced outage or derating of a

Generation Resource.

d. Transmission Logs: Data or information relating to the

operating status of a transmission facility, a contingency,

or other operating consideration. This shall include data

or information related to any Generation Resources called

out-of-merit or dispatched under any other operating

order from the Transmission Provider

e. Bidding Agreements: Data or information relating to the

ability of a Market Participant or its Affiliate to determine

the pricing or output level of generating capacity owned

by another entity, including but not limited to any

document setting forth the terms or conditions of such

ability.

The Ohio General Assembly has charged the PUCO with the duty to resolve abuses of market power in retail electric markets, to take measures to assure reasonable rates within a transmission constrained area, and to resolve abuses of market power that are not adequately mitigated by regional transmission organizations (RTOs).
  Additionally, the PUCO is required to review long-term forecast reports by electric utilities
 and to issue rules specifying measures to be taken during an energy emergency.
  Finally, PUCO staff assists the Power Siting Board in reviewing applications to construct generation or transmission facilities.
  In order to efficiently perform these statutory duties, the PUCO requires access to the Confidential Information held by the MISO.

The Ohio Legislature is now considering legislation that could result in a hybrid system of regulation, which could exhibit characteristics of traditional regulation, especially integrated resource planning, and characteristics of market based regimes.  The totality of the ensuing description of how states might use the information described above, taken from Appendix A of the Organization of MISO States’ Offers of Proof and Response of the Organization of MISO States to the Federal Energy Regulatory Commission’s Order of September 30, 2004, might therefore apply to the Ohio Commission’s use of the data.  
Midwest ISO Data Requirements

1. Hourly Bids, Schedules, Offers, Actual Output Of Resources, Imports, And ExportsFrom the Midwest ISO

Resource adequacy: As mentioned in the text, the success of the FERC-jurisdictional wholesale markets depends on state-jurisdictional retail decisions. The hourly bid and other information, including the operational characteristics of generating units and transmission capacity, is essential to the development of the requisite data bases to support a comprehensive state and regional planning process to evaluate the cost effectiveness of new resources. Historically, the planning process has been the exclusive province of state commissions. The output and recommendations that emanate from the state and regional planning process, in turn, are a prerequisite for siting, construction, and cost recovery of transmission (new or upgraded transmission), power plants (new facilities, introduction of new technologies, environmental modifications, plant-life

extensions, and retirements), and demand-response decisions of the state commissions within the OMS.

Retail rates: The state commission requires evidence of reasonable utility efforts to minimize fuel and purchased power cost. Utilities also will seek retail recovery for their legitimate expenditures associated with their participation in the Midwest ISO. And the states will want to compare the costs and benefits of their utilities’ continued participation in Midwest ISO. The states therefore will need to:

1. Determine whether each utility’s generation resources are being self scheduled

prudently. To do so, the states will need to evaluate the factors (e.g., real-time, day-ahead, bilateral contract and other information from the Midwest ISO-operated markets) weighed by each utility company in making these decisions.

2. States must enforce their utilities’ obligation to purchase power when purchase is more economical than internal production, and their obligation to sell any surplus into the markets. To do so, the state must evaluate the factors considered by companies in the preparation of their generator offer curves submitted to Midwest ISO.

3. Day 2 markets will enable load and resource diversity transactions

savings, leading to the optimization of generation over a broad region. There also

will be costs and revenues associated with FTRs, the LMP settlement process, redispatching costs to clear congestion, compensation for generating companies in

the provision of ancillary services, transmission pricing revenues, and recovery of

opportunity costs for sales foregone. State commissions must ensure that retail

rates reflect the resulting changes in costs and revenues. They may need short term and long-term information, not only to adjust rates timely but to determine if

present ratemaking mechanisms, such as fuel pass-through clauses, remain appropriate with Day 2 markets 

2. Reserved And Scheduled Transmission Service

Retail rates: State commissions need information on portfolios of scheduled and reserved transmission to assess whether their jurisdictional utilities are able to (a) purchase power when it is economical to do so and (b) sell any excess power after they have supplied the lowest cost power to their own native-load customers.  Each state commission also needs this information data to (a) evaluate factors to be considered regarding annual FTR nomination decisions that result in FTR allocations, and (b) evaluate the development of appropriate mechanisms for recovery of congestion costs, including FTR costs and netting of FTR revenues.

Planning: Limits on a utility’s ability to reserve and schedule transmission services create parameters on the utility’s planning options. State commissions need this information to make judgments about a utility’s integrated resource plans.

Market monitoring: A state commission needs confidential data from its jurisdictional utilities to be able to ascertain if its utilities have an insufficient portfolio of transmission rights, because such insufficiency would make the service territory vulnerable to  hoarding and discrimination. To ensure a proper analysis for individual states, transmission rights, FTRs, and other capabilities of the transmission system need to be examined on a regional and, even, an inter-RTO basis. As such, the data and attendant analysis must be regional.

3. Transmission Limits

Retail rates: Transmission limits affect a utility’s costs of purchased power, and its generation operating costs. Also, utilities may seek retail rate recovery of investments relating to transmission constraints, including construction of transmission and generation, and demand-side measures.

Planning: Data on transmission limits is a necessary input to planning models used by states to assess whether the utility is meeting its statutory obligation to procure reliable and economic power supply. To the extent that transmission limits create bottlenecks – especially persistent load pockets that cause concern about price and quality of service, state commissions will have primary responsibility for reducing those constraints. Transmission limits will be an important driver in ascertaining whether a utility can purchase or sell firm power beyond its system as well as to determine if upgrades are required to serve their native load.

4. Hourly Flows Over Monitored Transmission Facilities

Retail rates: Hourly load flow is a necessary data input to allow state commission to assess the reasonableness of a utility’s power procurement and sales decisions. For state commissions, the hourly flow data will also provide information that is important for assessing if there is a good match between the load-serving entities’ FTRs and the expected transmission flows by using a datum based on the actual flow.  State Commissions recognize that the Midwest ISO region was oversubscribed and that the sum of all of the transactions entered into by their jurisdictional utilities prior to the Midwest ISO’s establishment were not, in a regional context, simultaneously feasible. In large part, this situation was due to the failure to consider loop flow effects. This situation results in an insufficiency of FTRs and a resulting likelihood that some transmission congestion will be unhedged. As such, state commissions, their jurisdictional load-serving utilities, and consumers are certain to be concerned about the appropriate degree of “unhedged” congestion for individual jurisdictional entities and the attendant ramifications for the prices paid by consumers. The hourly flows will enable load-serving entities to plan, as accurately as possible, for the type and quantities of FTR. The information about actual power flows and the dynamic operational capabilities of the grid will be important to each state commission in assessing the prudence of their jurisdictional utilities’ decisions regarding FTR nominations, as well as alternatives that utilities consider and implement to ameliorate problems resulting from insufficient allocations of FTRs.

Planning: State commissions within the OMS intend to participate fully in the Midwest ISO’s planning processes. The state commissions intend to provide expertise, data bases (e.g., demographic, end-use and load research information, customer responsiveness to prices, empirical information concerning load shape implications of demand-response programs, state economic data) and familiarity with state-of-the-art planning tools as part of a comprehensive effort to assist in the construction and maintenance of the Midwest ISO’s planning process. The information and expertise that the state commissions bring to the process will be augmented by the confidential information that the Midwest ISO will have from its Market Participants as well as the ISO’s own data on the operations of the Midwest ISO’s markets (e.g., load flow data). The combination of state commission and Midwest ISO efforts should provide the foundation for comprehensive regional planning. This planning will be assisted by information that the Midwest ISO will routinely obtain from market participants, as well as empirical data from market operations such as, generation output - production costing, transmission capability information, data on hourly load flow over monitored facilities, generation / transmission maintenance scheduling, and data on transmission constraints (especially persistent binding constraints in load pockets). State Commission involvement in the Midwest ISO’s comprehensive planning process is essential for the Midwest ISO’s operational reliability, economic efficiency and for the long-term resource adequacy of the region. State commissions will also need to consider this information in reviewing market design as part of an assessment as to the reasonableness of their jurisdictional utilities’ planning alternatives (e.g., generation, transmission, distribution enhancements, demand-response, procurement of FTRs) to secure reliable and economic power supply.

5. Dispatch of Generation For Energy, Regulation, Frequency, or Other Operational Orders

Rates: The costs associated with dispatching generation and “ancillary services” are largely embedded in existing retail rate base. To ensure that consumers are not “paying twice” for these services – once through retail rate base, and again through retail rate recovery of Midwest ISO costs, it will be necessary to obtain details on these costs.

Planning: To ensure reliable and economical service over the long term, state commissions need information regarding dispatch, regulation, and frequency. This information would assist in evaluating the need for new generation, transmission and, in limited cases, demand response measures (e.g., curtailments consistent with applicable reliability council guidelines).

6. Redispatch of Generation

Retail rates: Cost recovery associated with companies’ compliance with Midwest ISO directives on dispatch, redispatch and curtailment will be considered in state rate proceedings. The state commissions will need to evaluate:

a. how dispatch and redispatch costs are recovered today, including if recovery

of such costs is through base rates or fuel cost proceedings today, and how

these procedures might change.

b. the effects of redispatch on individual utilities in Midwest ISO Day 2 markets,

including differences between Midwest ISO ordered redispatch today and in

the future.

c. the appropriate capture and recovery of dispatch and redispatch costs in Midwest ISO Day 2 markets.

Planning: Where that redispatching produces a lost economy, the cause is often a

transmission constraint. The solution to a transmission constraint may be transmission construction. A state commission will need redispatch information to determine, in its planning process, whether additional transmission is worth the cost.

7. Logs of Transmission Service Requests

Retail rates: State prudence reviews of utility procurement decisions will need evidence that the utility requested transmission service timely. The logs are part of that evidence.  And if transmission logs demonstrate that a utility was denied access improperly (e.g., due to hoarding or improper market rules), state commissions will have basis for shielding a utility from prudence disallowance; and for taking action at FERC or in court to stop the improprieties.

8. Logs Of Generation Interconnection Requests

Market monitoring: Lack of transparency in the queuing process of individual utilities enable utilities to favor their own (and affiliated) projects, at the expense of Independent Power Producers. Moreover, the absence of logs of generation interconnection requests provides opportunities for traditional utilities to discriminate against alternative energy suppliers and customer-owned generation. By making the Midwest ISO responsible for generation interconnection and having access to logs of Generation Interconnection Requests, state commissions can better ensure that their jurisdictional utilities are not causing unnecessary power cost increases by creating undue obstacles that delay or have the effect of denying interconnection improperly to independent generators. State commissions can also use these logs to provide assurance that alternative energy and customer owned generation are being fairly considered in the planning process.

9. Generation and Transmission Outage Data

Retail rates: Generation and transmission maintenance and outage data is necessary for states to assess the prudence of retail utilities’ operational decisions and their attendant costs.  Particularly for longer-term purchases, state jurisdictional utilities will make decisions predicated in part on their expectations of their own generation and transmission outages as well as outages throughout the region. Even short-term transactions will entail decisions based on outage information. Ultimately, the decisions by jurisdictional utilities to buy and sell power in the markets operated or facilitated by the Midwest ISO will be reviewed by their respective state commissions for prudence and equitable flow-through of benefits and costs. Also, fuel and purchased power cost “trackers” are often tied to the operational performance of facilities; the outage data will be important evidence in those proceedings.  And when state-jurisdictional utilities purchase replacement power, the state commission must assess whether the utility made the most feasible, economic deal. In the past, state commissions undertaking this inquiry were limited to the representations made by their jurisdictional utilities about purchase and sales opportunities. In some instances, these representations could be cross-checked with other utilities in the state. Now the Midwest ISO’s regional transparent real-time prices and information about longer-term bi-lateral contracts will allow state commissions to assess more accurately their jurisdictional utilities’ performance in the regional markets during periods when their generating units are taken out of service.

Historically, states that regulate multi-state holding companies and administer  performance based adjustment clauses that are tied to generation outages recognized the potential for these utilities to purchase replacement power from affiliates, even if the replacement power was more expensive than power from unaffiliated suppliers. The absence of transparent markets, including transmission and generation outage information from regional suppliers that are not under the jurisdiction of that state commission, prevented the relevant state commission from conducting a comprehensive assessment of the reasonableness of decisions of the holding company and the regulated affiliate.

Planning: Production costing and resource expansion modeling, which state commissions use to review procurement prudence, require these data inputs.

Market monitoring: States have a statutory interest in making sure that there is optimal unit commitment and dispatching of power facilities. States, therefore, have obligations to address impediments to optimal commitment and dispatching, due to market rules or improper actions by owners or operators of generation and transmission.

10. Data on Complaints by Customers (i.e., Market Participants)

Market monitoring: The disposition of customer complaints can affect retail rates.  Customer complaints could be triggered by allocation of FTRs, "grandfathered rights," the LMP settlement process, redispatching costs to clear congestion, the processing (e.g., time) of transmission requests, compensation for the provision of ancillary services, billing disputes, mitigation of market power, transmission pricing disputes, assurance of recovery of costs associated with the construction of new transmission, recovery of opportunity costs for sales foregone, and other issues. Since Midwest ISO is a nonprofit organization, the costs of its errors will end up charged to retail ratepayers. And, since many of the costs relating to these variables are already included in retail rates, state commissions will need to monitor for double-counting.

11. Other Information

The state commissions recognize that only the omniscient could enumerate all the

information that state commissions need to discharge their statutory obligations to ensure proper treatment of benefits and costs associated with each utility’s interaction with wholesale and retail markets. That is, as the Midwest ISO markets evolve, as seams agreements are reached with other RTOs and non-affiliated entities, it should be expected that state commissions, the Midwest ISO, and the IMM will find it necessary to reassess the information that they receive in order to fulfill their statutory obligations for assuring reliable and reasonably low cost electricity.

Independent Market Monitor Data Requirements

1. Production Costs

Retail rates: Production costing information of a state’s jurisdictional utilities will enable state commissions to determine how much production cost to allow in retail rates (including adjustment clauses). Comparisons of production costs with dispatch costs (including a retail utility’s decisions to buy or sell power) in a transparent market will make it feasible for state commissions to establish benchmarks that will protect retail customers from excess costs.

Planning: Production cost information is essential for evaluating power supply options, ramifications of environmental upgrades, the price implications for decommissioning of power plants, the scheduling of generation and transmission outages, the effect of demand response programs on the cost of providing service, the efficacy of alternative transmission enhancements, and comparative analysis of different fuel sources. Forecasts of future prices, under a variety of resource scenarios, is essential for state commissions’ review and approval of resource planning, siting proposals, and cost recovery of resource enhancements.

Market monitoring: Comparing production and dispatch costs among states, especially for operating companies of multi-state holding companies, will enable states to have more effective regulation over utility affiliates of holding companies.

State commissions, by virtue of their jurisdiction over local natural gas distribution companies that are in many instances both gas and electric utilities, may also discover agency agreements, inventory practices or transportation arrangements (e.g., hoarding of pipeline capacity) that favor the utility and its affiliates to the detriment of other market participants such as utility generators, independent power producers, and distributed generation. Production cost information is necessary for this detailed analysis. This type of behavior might not be detected by the Market Monitor or the FERC because they lack jurisdiction over the local gas distribution practices.  

The FERC’s recent Notice of Inquiry in Docket RM12-04-000 entitled Financial Reporting and Cost Accounting, Oversight and Recovery Practices for Regional Transmission Organizations and Independent Transmission Operators, sought ideas on how to make accurate comparisons of RTOs. Important to any comparison of inter-RTO costs will be production cost data, in conjunction with other pricing information (e.g., real-time market clearing prices, day-ahead prices, and locational marginal cost price data). Persistent differences in locational marginal cost prices between RTOs, for example, would invite further scrutiny, including an examination of production costs of generators on both sides of the constraint, to determine of those differences are the result of flawed market rules or abusive conduct.

Production costs are also critical in establishing payments for ancillary services, a basis for determining fair compensation in the event of market mitigation, and an element in the determination of opportunity costs.

2. Opportunity Costs

Retail rates: State commissions will need to know if their jurisdictional utilities are receiving fair compensation when they forego sales to comply with Midwest ISO operating instructions for redispatching their generating facilities or for providing ancillary services to the market. For all OMS states, reviewing this information on a regional basis will better ensure inter-regional equity. Because some state commissions are involved in two RTOs, state commissions will be uniquely qualified to assess the efficacy of the application of opportunity costs in a much larger region than individual RTOs would be able to do.

Some of these opportunity costs, redispatching, and ancillary services are already in the state-jurisdictional utilities’ retail rates. These costs, to varying extents, are not new costs.  Therefore, the state commissions will need to have the necessary information to ensure that, when their utilities do receive compensation from MISO, there is a mechanism for reflecting that compensation in retail rates.

Accurate opportunity costs also will facilitate the states’ implementation of cost-effective demand-response programs.

Planning: Compensating generators based on opportunity cost will facilitate elimination of transmission congestion and the provision of ancillary services. The accuracy of opportunity cost therefore will affect the quality of regional and state planning processes. The payment of opportunity costs, if significant and persistent, may provide an important price signal for new (or upgraded) transmission, generation, and cost-effective demand response. These findings, then, would be used in state proceedings on integrated resource planning and cost recovery.

Market monitoring: In most of the Midwest ISO’s footprint, the preponderance of power supply comes from vertically-integrated utilities that traditionally have been responsible for providing ancillary services (e.g., voltage support). The FERC has recognized that the provision of certain ancillary services could be a source of market power. Among other things, the exercise of market power may manifest itself in ways that would be unduly discriminatory to independent power producers and thus limit their market share. At the same time, small producers are capable of exercising market power also. State commissions’ access to opportunity cost information will allow them to develop confidence in the various market players. That confidence means that the state commissions can be more flexible in the mix of vertically integrated and independent power that they allow to serve the market.

The inability of state commissions to have access to this critical information from IPPs could cause state commissions to unduly favor traditional utilities in resource planning, siting, construction, and cost-recovery decisions.  

3. Generation Logs

Retail rates: Generation logs detailing decisions to purchase or sell power, along with any notations regarding the operations, capabilities, and availabilities of the system, can be used by state commissions determine the prudence of their utilities’ purchased power and sales decision. Whether the recovery mechanism is cost-based ratemaking, performance-based ratemaking or adjustment clauses, this information will be essential. For those states, whether retail access or traditionally regulated, that regulate retail affiliates of multistate holding companies, operating agreements and interaffiliate cost-sharing arrangements complicate the picture. The information about dispatch of all of the holding company’s generating fleet, in conjunction with other data about the operations of the holding company and its operating affiliates, is necessary for states to determine accurately the correct cost implications for the operating company located within their state. The decisions about allocating production and other operating costs are most commonly made at the holding company level. Given the complex interstate and intra-company arrangements, there is the potential for improper cost shifts among the operating companies within the various states.

Planning: Generation logs of individual companies, along with other operational data (such as MISO’s day-ahead and real-time market information) are essential to establishing a datum for resource planning. That is, this information provides inputs and checks for inputs in production costing and optimization programs of planning models.

Market monitoring: Volatility is endemic to hourly markets such as Midwest ISO’s “Day 2” mechanism. Volatility shakes the confidence of markets and policymakers, and causes risk to energy suppliers and consumers. State commissions will need to review generation logs to determine if volatility is resulting from withholding or other market power abuse.

4. Bidding Arrangements

Retail rates: Especially after the Midwest ISO’s Day 2 Markets are operational, bidding information will be essential for state commissions to verify that their jurisdictional entities are prudently engaged in the markets. As the FERC recognizes from experiences in other markets, bidding arrangements could be a source of abuse that results in harm to retail consumers. During the price spikes of 1998 and 1999, for instance, there was insufficient transparency to investigate the causes. State commissions, by virtue of their statutory obligations will, from need assurances that the bidding strategies of their jurisdictional utilities are prudent and in the best interest of their consumers.

For states that have jurisdiction over an operating company of a multi-state holding company, knowledge about the bidding arrangements and their role in Midwest ISO markets will provide the requisite information to be able to determine if their operating company is bearing a fair allocation of operating costs.  

Planning: Having actual bidding information to verify the output of production cost analysis will serve as a critical check in the overall planning process. Ultimately, this planning information is essential to support siting, construction, and cost recovery of transmission (new or upgraded transmission), power plants (new facilities, introduction of new technologies, environmental modifications, plant-life extensions, and retirements), and demand-response decisions of the state commissions within the OMS.  

Market monitoring: State commissions have statutory responsibilities to address price volatility and reliability issues and to be responsive to state policymakers. The August 14, 2003 Blackout and the price-spikes in 1998 and 1999, provide compelling examples.

5. Other

Retail rates: Since the Midwest ISO’s markets are in the formative stages, it is impossible to say with certainty that the list of information is all inclusive. As such, the need for data (more, less, different) will evolve as the Midwest ISO’s markets evolve. For example, there are price interrelationships that will, over time, be reassessed to assure that the costs and benefits associated with jurisdictional entities participation in an RTO are properly assessed. Over time, as the Midwest ISO markets change, as seams agreements are reached with other RTOs and non-affiliated entities, state commissions will find it necessary to reassess the information that they receive in order to fulfill their statutory obligations for assuring reliable and reasonably low cost electricity.

� 		The Ohio Commission notes that on December 19, 2007, it joined as a signatory party to a stipulation between the organization of PJM States, Inc. and PJM intended to ensure more independence of the Market Monitor from RTO oversight (Docket No. EL07-58, et. al).  Among other things, the Settlement Agreement provides for an external Market Monitor reporting to the RTO’s board of directors.  The Ohio Commission entered this stipulation as a package agreement intended to ensure more independence of the Market Monitor over its previous working relationship with the RTO.  The Ohio Commission maintains, however, that additional independence will be realized via our proposed Joint-Board approach to MMU oversight. 


� 		The Ohio Commission submits that each Joint-Board could consist of a  FERC commissioner (or his or her designee) and state commissioners chosen by Boards of Directors of those organization of state commissions dealing with RTOs and ISOs (e.g., The Organization of MISO States, the Organization of PJM States, Inc, etc.


�		Ohio Rev. Code Ann. § 4928.02 (Anderson 2008).


� 		Ohio Rev. Code Ann. § 4928.06 (Anderson 2008).


� 		FERC Docket No. ER04-691-004.


�		Id. (Supplemental Filing of the Public Utilities Commission of Ohio) (March 10, 2005).  


� 		In the Matter of the Application of The Cincinnati Gas & Electric Company to Modify its Non-Residential Generation Rates to Provide for Market-Based Standard Service Offer Pricing and to Establish an Alternative Competitively-Bid Service Rate Options Subsequence to Market Development Period, PUCO Case No. 03-93-EL-ATA.


� 		In the Matter of the Application of Affinity Mobile, LLC dba Trumpet Mobile to Provide CMRS Services Within the State of Ohio, PUCO Case No. 07-697-EL-UNC.


� 		In the Matter of the Application of Columbus Southern Power Company's and Ohio Power Company's to Set the 2008 Generation Market Price for Ormet Hannibal Facilities, PUCO Case No. 07-1317-EL-UNC.


� 		1.37 Confidential Information:  Any confidential, proprietary, or commercially sensitive information or information of a plan, specification, matter, procedure, design, device, list, concept, policy or compilation relating to the present or planned business of a Transmission Customer, Market Participant or other user, which is designated as confidential by the entity supplying the information, whether conveyed orally, electronically, in writing, through inspection, or otherwise, that is received by the Transmission Provider and is not disclosed except under the terms of a Confidential Informational policy.  


� The Ohio Legislature is, at the time of this writing, weighing in on precisely this matter.  The Ohio Senate unanimously passed Amended Substitute Senate Bill 221.  The House is now considering modifications to that bill.  


� PUCO Case No. 05-150-EL-UNC) In the Matter of Confidential Information Held by a Regional Transmission Organization or Available to its Market Monitor.  


�	Ohio Rev. Code § 4928.06(E) (included in Attachment A).


�	Ohio Rev. Code § 4935.04 (included in Attachment A).


�	Ohio Rev. Code § 4935.03 (included in Attachment A).


�	Ohio Rev. Code § 4906.03 (included in Attachment A).





