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FIRSTENERGY GENERATION CORP.’S MEMORANDUM IN OPPOSITION TO MOTION TO SUSPEND BY THE OHIO ENVIRONMENTAL COUNCIL

______________________________________________________________________________

The Motion to Suspend (the “Motion”) filed by the Ohio Environmental Council (“OEC”) on January 12, 2010, asks this Commission to suspend FirstEnergy Generation Corp.’s (“FirstEnergy”) Application for Certification of the R.E. Burger Units 4 and 5 filed on December 11, 2009 (the “Application”).  The Motion makes two arguments in support of its contention that the Application be suspended:  (1) The Application creates a need for higher scrutiny and more extensive review than other issues before the Commission because it might displace other renewable generation; and (2) the current case schedule does not provide sufficient time for OEC to review all essential information relating to this Application.  See Motion at 4.  However, not only is OEC’s Motion untimely in violation of O.A.C. 4901:1-40-04(F)(1), but it is devoid of facts or law that would justify suspension of the Application.  There is no authority in R.C. § 4928.65, O.A.C. 4901:1-40-04, or elsewhere which endorses the alleged “higher scrutiny and intensive review” standard proposed in OEC’s Motion.  Further, the Motion does not identify a single factual or procedural objection to FirstEnergy’s Application that would justify a suspension.  FirstEnergy respectfully requests that the Motion be denied.

ARGUMENT
I.
The Application Is Subject To The Same Degree Of Scrutiny As All Matters Before The Commission.

The Commission reviews all applications filed under O.A.C. 4901:1-40-04(F) to determine whether they meet applicable statutory and regulatory requirements.  See R.C. § 4928.65; O.A.C. 4901:1-40-04.  If an application satisfies these requirements, it is reasonable and lawful and must be approved.  Nothing in this statutory framework suggests that “large” applications are subject to anything other than the same standard of review than are “small” applications.  Is OEC proposing that the Commission should approve “small” applications as long as the applicants satisfy most of the legal requirements, but should be more stringent with “large” applications?  The Commission has one standard for review.  As in all Commission proceedings, the Commission is charged with reviewing the Application, applying the  appropriate legal requirements, and issuing an order that is both reasonable and lawful.  See R.C. §§ 4903.10(B); 4903.13; Ohio Consumers’ Counsel v. Pub. Util. Comm., 121 Ohio St. 3d 362, 364-65 (2009).  

OEC points to R.C. § 4928.65 – which the General Assembly amended in 2009 specifically to encourage biomass retrofits such as that at issue here – as “predictably” triggering higher scrutiny by the Commission of this Application.  Motion at 4-5.  However, OEC makes no effort to explain why a biomass project specifically endorsed and supported by the General Assembly would be subject to stricter scrutiny by this Commission.  See R.C. § 4928.65; O.A.C. 4901:1-40-04(A)(6).  The value of the potential credits which may be created at the Burger facility has no bearing on the standard to be applied by this Commission in reviewing FirstEnergy’s Application.  

OEC also fails to explain what additional actions this “higher scrutiny” would require of the Commission.  FirstEnergy submits that the Commission should follow its standard procedures, apply applicable law, and make findings based on the evidence submitted.  FirstEnergy is at loss to understand what OEC’s Motion would accomplish, other than to needlessly delay approval of an Application which satisfies all legal requirements.  OEC’s possible discomfort with a policy determination already made by the General Assembly is not a legitimate basis for delaying approval of the Application.  Accordingly, the Commission should reject OEC’s arguments and proceed expeditiously to approve the Application.
II.
Despite Violating the Commission’s Rule Requiring That Comments Be Filed Within Twenty Days After an Application’s Filing, OEC Still Failed to Identify Any Grounds For Suspending The Application Pursuant To O.A.C. 4901:1-40-04(F).   

Pursuant to Ohio law, the Commission reviews all applications filed under O.A.C. 4901:1-40-04(F) to determine whether they meet all applicable statutory and regulatory requirements.  See R.C. § 4928.65; O.A.C. 4901:1-40-04.  Intervenors are required to file all comments within twenty days of the date of the filing of an application.  O.A.C. 4901:1-40-04(F)(1).  The Commission is authorized to suspend an application if it needs additional information to rule on the application.  O.A.C. 4901:1-40-04(F)(3).

The OEC argues that the current case schedule does not allow sufficient time for it to review all essential information not resolved by the Application itself.  See Motion at 4.  However, the Motion does not identify a single piece of information which the OEC or Commission needs which is not included in the Application.   Despite claiming there are “many salient unanswered questions,” the OEC fails to identify a single instance of those alleged questions.  See Motion at 2.  The Commission should not modify a case schedule to accommodate the OEC when the OEC has failed to identify any information which was not included in the Application.  At minimum, the OEC should have identified what information was allegedly missing from the Application and, in light of its failure to do so, its Motion lacks merit.  

Additionally, the Motion should be denied for violating the Commission’s Rules.  FirstEnergy filed its Application on December 11, 2009.  OEC waited until January 12, 2010 to file the Motion, or thirty-two days after the Application was filed.  Yet, comments and objections must be filed within twenty days of the date of filing.  O.A.C. 4901:1-40-04(F)(1).  Despite the fact that this Motion was filed twelve days after the period for comment had passed, the Motion still does not contain a single substantive comment helpful to the Commission in evaluating the Application or in identifying information which was not included in the Application.  Because the Motion fails to identify any factual grounds supporting its request for suspension, the Motion should be denied.
CONCLUSION
OEC’s Motion fails to identify any substantive grounds supporting its request for suspension and a modification of the case schedule.  Therefore, FirstEnergy respectfully requests that the Motion be denied.  
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