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I.
INTRODUCTION
On December 23, 2009, The Dayton Power and Light Company (“DP&L” or “Company”) filed an Application asking the Public Utilities Commission of Ohio (“Commission” or “PUCO”) to find that DP&L has satisfied the Commission’s Program Portfolio filing requirements, which relate to the energy efficiency and peak demand reduction (“EE/PDR”) provisions of Substitute Senate Bill 221.  These provisions benefit consumers by helping to reduce energy usage and to reduce the cost of energy.  

DP&L also seeks a waiver, under Ohio Adm. Code 4901:1-39-02(B) (“Rule 2(B)”), of any filing requirements it does not meet.  Specifically,
 DP&L seeks a waiver of PUCO requirements that portfolio plans include a description of attempts to align and coordinate programs with other public utilities’ programs,
 a description of existing programs
 and a description of the plan for preparing reports that document DP&L’s evaluation, measurement, and verification of the energy savings and/or peak-demand reduction resulting from each program and the process evaluations conducted by the Company.
  DP&L also seeks a waiver of the requirement that it conduct an assessment of potential energy savings and peak-demand reduction from adoption of EE/PDR measures within its certified territory.

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of all the approximately 460,000 residential utility consumers of DP&L, submits comments on DP&L’s Application.  As discussed herein, DP&L’s portfolio program does not meet the PUCO’s requirements, and DP&L has not shown good cause for waiver of the requirements, as required by Rule 02(B).  The Commission should deny the Application, and require that DP&L comply with the requirements by June 1, 2010.

II.
COMMENTS

A.
DP&L Has Failed To Follow Through On Key Elements Of The Portfolio Of Programs, And Thus The Portfolio Program Does Not Meet The Commission’s Requirements.
Under R.C. 4928.66, electric distribution utilities must implement energy efficiency programs that achieve specific goals for EE/PDR.
  In implementing the statute, the Commission established the requirements for EE/PDR portfolio programs in Ohio Adm. Code 4901:1-39-04(A) (“Rule 4”).  Rule 4(A) sets forth the following requirement for portfolio program filings:

Each electric utility shall design and propose a comprehensive energy efficiency and peak-demand reduction program portfolio, including a range of programs that encourage innovation and market access for cost-effective energy efficiency and peak-demand reduction for all customer classes, which will achieve the statutory benchmarks for peak-demand reduction, and meet or exceed the statutory benchmarks for energy efficiency.  An electric utility’s first program portfolio plan filed pursuant to this rule, shall be filed with supporting testimony prior to January 1, 2010.  Each electric utility shall file an updated program portfolio plan by April 15, 2013, and by the fifteenth of April every third year thereafter, unless otherwise directed by the commission.

DP&L does not claim that its Application in this proceeding is the program portfolio required to be filed under Rule 4(A), and thus the process set forth in Rules 4(D) and (E) does not apply.

Rather, the Application’s purpose is to present arguments that DP&L has substantially complied with Rule 4 through the EE/PDR portfolio of programs filed as part of the Company’s electric security plan (“ESP”) that was approved by the Commission.
  Through its Application, DP&L asks the Commission to find that the Company has complied with the initial filing requirement of Rule 4.

A key element of the portfolio of programs is the collaborative process created in the Stipulation in the ESP proceeding.  As the Company noted in its Application, the Stipulation created the collaborative “to advise and consult with the Company in developing and implementing specific energy efficiency and demand response programs that benefit the customers and interests represented by members of the collaborative.”
  Among other items, the Stipulation specified four areas to be addressed in the collaborative:
i. OCC’s concerns regarding the home performance program;

ii. A cost-effective residential and small commercial (100 kW or less) REC [renewable energy certificate] purchase program, which OCC requests be made available by April 30, 2009;

iii. The proposed benchmark that marketing, education and administration costs should be equal to or less than 25% of total program costs unless modified by the collaborative;
iv. Cost-justified “white tag” programs.

To date, however, DP&L has not been responsive in a timely manner to these issues and in some cases, not at all.  No information has been provided on any efforts to develop a joint Home Performance Program with Vectren, and DP&L has not addressed the concerns with the Home Performance Program.  The REC program, though not a part of the portfolio filing, was not filed until March 2010, although the Stipulation contemplated a date in April 2009.  The Company has also filed for a waiver of the in-state solar requirement.
  

The Company also has yet to provide a detailed breakdown of program marketing, education and administrative costs.  Without this information, it is impossible to determine whether DP&L’s administrative costs are not excessive.  

Further, DP&L has not considered the development of a cost-justified “white tag” program.  Such a program has the potential to create an additional revenue source for consumers and utilities who implement energy efficiency measures.  

The joint home performance program, an explanation of the administrative costs of these programs, the development of a REC purchase program and the development of a cost-justified “white tag” program are all potential benefits that residential customers of DP&L should have the opportunity to receive per the Stipulation.  DP&L’s failure to follow through as promised in the Stipulation has delayed, and potentially blocked, customer benefits that are supposed to flow from the Company’s ESP.  The Commission thus should deny the Application and require DP&L to file the portfolio plan as required by the rules.

B.
DP&L Has Not Shown Good Cause For Waivers Of Rule 4(C) And Rule 3(A), As Required By Rule 2(B).
DP&L also seeks waivers of three provisions of Rule 4(C), which lists requirements for the contents of program portfolio plans, and a waiver of the assessment of the potential savings for EE/PDR plans required by Rule 3(A).  DP&L asserts that it has shown good cause for the waivers because (1) its portfolio plan allegedly substantially complies with the PUCO’s rules, (2) the portfolio plan rules were finalized three weeks before the plan was required to be filed and (3) the portfolio plan template is still under consideration in Case No. 09-714-EL-UNC.
  DP&L’s assertions, however, are insufficient to present good cause for a complete waiver.  

First, as discussed above, the portfolio plan does not substantially comply with the PUCO’s rules.  Second, although some of the rules were not finalized until December 2009, the Company was well aware of the likely contents of the rules long before they were finalized.  It would not have been difficult for the Company to comply with, for example, Rule 4(C)(4), which requires the Company to describe existing programs and a summary of existing programs with a recommendation for whether each program should continue.  DP&L had no existing programs at the time it filed its ESP, but should point out that fact in its filing.  Similarly, Rule 4(C)(3) requires the Company to give a description of attempts to align and coordinate programs with other public utilities’ programs.  The Company should have been well aware of the need for this requirement, and should have been prepared to provide such an update.  And although the Stipulation provided for discussion regarding a joint home performance program, no description of progress is provided in this filing, nor in collaborative meetings with the Company

Third, the waiver request for Rule 4(C)(5)(l) seems to be broader than just request for waiver of a filing requirement.  The Company has asked for a waiver of all the requirements in that rule.
  But the rule contains more than just a filing requirement.  The rule requires that an EDU’s program portfolio include “[a] description of the plan for preparing reports that document the electric utility’s evaluation, measurement, and verification of the energy savings and/or peak-demand reduction resulting from each program and the process evaluations conducted by the electric utility.”  But the rule goes on to provide:

The independent program evaluator will prepare an independent evaluation, measurement, and verification plan at the direction of the commission staff to monitor, verify, evaluate and report on the energy savings and peak-demand reductions resulting from utility programs and mercantile customer activities.  The independent program evaluator's plan may rely on data collected and reported by the electric utility.

The Company has not shown good cause for waiving either portion of this rule.  Without a description of DP&L’s plan for reports regarding the evaluation, measurement, and verification of the effectiveness of its program, the Commission is unable to properly monitor the program.  DP&L has not provided sufficient reason to be exempt from the rule for three years.  Further, the Company has provided no justification to be excluded from the requirements pertaining to the program’s assessment by an independent evaluator.

Fourth, an assessment of potential savings from EE/PDR plans provides an important foundation for the development of EE/PDR programs required to meet the requirements of R.C. 4928.66 that govern through the year 2025.  The other three EDUs in Ohio have filed such assessments, and the studies have been informative regarding those companies’ portfolio program planning process.

The information required by the rules would help to ensure that DP&L’s programs encourage innovation and market access for cost-effective energy efficiency and peak-demand reduction, achieve the statutory benchmarks for peak-demand reduction, meet or exceed the statutory benchmarks for energy efficiency, and provide for the participation of stakeholders in developing energy efficiency and peak-demand reduction programs for the benefit of the State of Ohio, which was envisioned in the development of the rules.  The Company should not be completely exempt from providing the information.  Instead, the Commission should require that DP&L file the required information within a reasonable time, for example, by June 1, 2010. 

III.
Conclusion
The rules for which DP&L seeks a waiver provide the Commission and interested stakeholders with important information concerning the Company’s portfolio program.  The Company has not shown good cause for a complete waiver, as required by Rule 2(B).  In order to ensure that consumers receive the benefits of the programs, as provided in the Stipulation that was approved by the Commission, the PUCO should require DP&L to comply with the requirements of Rules 3 and 4 within a reasonable time.
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� Application at 4-5.


� Ohio Adm. Code 4901:1-39-04(C)(3).


� Ohio Adm. Code 4901:1-39-04(C)(4).


� Ohio Adm. Code 4901:1-39-04(C)(5)(l).


� Ohio Adm. Code 4901:1-39-03.


� Under R.C. 4928.66(A)(1)(a), the energy efficiency requirements are, for 2009, at least three-tenths of one percent of the EDU’s total, annual average, and normalized kilowatt-hour sales during the preceding three calendar years.  The savings requirement increases to an additional five-tenths of one percent in 2010, seven-tenths of one percent in 2011, eight-tenths of one percent in 2012, nine-tenths of one percent in 2013, one percent from 2014 to 2018, and two percent each year thereafter, achieving a cumulative, annual energy savings in excess of twenty-two percent by the end of 2025.  R.C. 4928.66(A)(1)(b) requires peak demand reduction of one percent in 2009 and an additional seventy-five hundredths of one percent each year through 2018.


� In the Matter of the Application of The Dayton Power and Light Company for Approval of Its Electric Security Plan, Case No. 08-1094-EL-SSO, Opinion and Order (June 24, 2009).


� Application at 3, citing Stipulation, ¶ 11.


� Stipulation at 14.  White tags are documents certifying that a certain reduction of energy consumption has been attained. White tags are analogous in concept to RECs, and are typically tradable and combined with an obligation to achieve a certain target of energy savings.


� In the Matter of the Application of The Dayton Power and Light Company for a Force Majeure Determination with Regard to DP&L’s 2009 Ohio Solar Energy Resource Benchmark, Pursuant to Section 4928.64(C)(4), Ohio Revised Code, Case No. 09-1989-EL-ACP.


� Application at 5-6.


� Id. at 5.
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