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I.
INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of the approximately 1.2 million residential utility customers of Ohio Power Company (the “Company” or “AEP-Ohio”), submits this Memorandum Contra
 Ohio Power’s Application for Rehearing in order to protect customers from paying higher rates that would result if the Company’s application for rehearing is granted. 

On July 20, 2012, AEP-Ohio filed an Application for Rehearing of the Public Utilities Commission of Ohio’s (“PUCO” or “Commission”) July 2, 2012 Opinion and Order (“July 2 Order”).  The Company raised several assignments of error.
  

At issue in this proceeding is the capacity price that AEP-Ohio will charge to competitive retail electric service (“CRES”) providers in Ohio. Through its July 2 Order the Commission reversed
 its earlier decision to establish market-based capacity, priced using the Reliability Pricing Model (“RPM”), as the state compensation mechanism for Ohio.  Instead, the PUCO found that the state compensation mechanism was to be a cost-based approach.   

The PUCO found that AEP-Ohio’s cost of capacity is $188.88/MW-day for its fixed resource requirement (“FRR”) obligations to CRES providers.
  But the PUCO ordered AEP-Ohio to charge CRES providers the RPM market-based rate of $20.01/ MW-day.
  In a bad omen for consumers, the PUCO authorized AEP-Ohio to defer the difference between AEP’s cost and the RPM capacity rates charged to CRES providers.
  And the Commission indicated it would establish “an appropriate recovery mechanism” for these deferred costs—meaning someone(s) will have to pay AEP-Ohio for the high costs that are the result of the PUCO’s decision.  The issue of who pays will be resolved in the Company’s electric security plan (“ESP”) case (Case No. 11-346-EL-SSO).
  That decision is expected in early August.
  

Given the new development of the PUCO’s authorization of deferrals with the potential that customers may be required to pay AEP-Ohio for the deferrals (plus carrying charges), OCC’s position is as follows.  First, OCC maintains that the Commission should have reaffirmed RPM market-based capacity prices as the state compensation mechanism for AEP-Ohio.  Second, if the Commission proceeds with imposing capacity cost deferrals, the deferred amounts should not be collected from customers.  Residential customers should not be required to subsidize CRES providers for capacity purchased from AEP-Ohio—CRES providers (the cost-causers) should be responsible for paying the Company’s costs.  Third, if the PUCO intends to require retail customers to subsidize capacity-related discounts (in the form of deferrals) for CRES providers, then AEP-Ohio’s Standard Service Offer (“SSO”) customers should not be required to pay such subsidies that benefit CRES providers and their shopping customers.  

II.
ARGUMENT


The Company raises several assignments of error in its Application.  Generally, AEP-Ohio argues that there are fundamental errors in the PUCO Staff’s (“Staff’) energy credit that the Commission adopted in the July 2 Order.
  The energy credits are amounts the Staff deducted from the $355.72/MW-day capacity charge proposed by the Company.
  AEP-Ohio also argues that it was unreasonable and unlawful for the Commission to adopt a cost-based state compensation mechanism, but order the Company to charge CRES providers RPM prices.
  According to the Company, the PUCO’s July 2 Order will enable and promote artificial, uneconomic, and subsidized competition.
 We agree.  It is unjust and unreasonable to implement a state compensation mechanism that will shift costs from CRES providers to customers, potentially causing hundreds of millions of dollars in unjustified and unreasonable rates for shopping and non-shopping residential customers.  The Company acknowledges that “[s]uch artificial and manufactured “competition” for “competition’s” sake does not benefit customers in the long run and, in fact, is likely to harm customers (shopping and nonshopping), AEP Ohio, and the state economy.


In addition, AEP-Ohio contends that it was unreasonable and unlawful for the PUCO to rely on the policies set forth in R.C. 4928.02 and 4928.06(A) to justify reducing CRES providers’ price of capacity after the Commission found that R.C. Chapter 4928 does not apply to AEP Ohio’s capacity charges to CRES providers.
  The Company explains that “[t]he Commission is not authorized to pick and choose to apply only some provisions of Chapter 4928 to the Company’s capacity service.  Either the service is a retail electric service, and therefore subject to R.C. Chapter 4928, or it is not.”


Finally, the Company argued that the Commission’s July 2 Order is “confiscatory, unjust, and unreasonable,”
 and further submits that the Order results in an unconstitutional taking of the Company’s property without just compensation.  OCC disputes this particular assignment of error for the reasons discussed below.

A.
The Company’s Argument That The PUCO’s Order Is Confiscatory and Results in An Unconstitutional Taking Should Be Rejected.


The Company argues that the Commission’s July 2 Order is “confiscatory, unjust, and unreasonable”
 and further submits that the PUCO’s July 2 Order results in an unconstitutional taking of its property without just compensation under the Penn Central standard.
  The Company seeks rehearing based on the premise that the Commission should “modify its Order as state law and the Constitution require.”
  This argument is flawed, and should be rejected for the reasons that follow.

1.
The Commission cannot decide constitutional issues.


In its Application for Rehearing, AEP-Ohio raises two main constitutional arguments.  The first argument is that the Commission’s July 2 Order is confiscatory, unjust and unreasonable under the precedent established in Fed. Power Comm. v. Hope Natural Gas Co., 320 U.S. 591 (1944).  Second, the Company argues that the Commission’s Order results in an unconstitutional partial taking of AEP-Ohio’s property without just compensation under the standard set forth in Penn Central Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).
  

But the Commission does not have jurisdiction to decide either of these arguments.  The Ohio Supreme Court has confined the scope of the Commission’s jurisdiction to utility-related matters. AEP-Ohio acknowledges that traditional constitutional law questions are beyond the Commission’s authority to determine.
  But out of “an abundance of caution,”
 the Company included constitutional arguments in its Application for Rehearing.  


The Ohio Supreme Court has explicitly provided that decisions regarding the constitutionality of statutes are decisions for the courts, and not for the PUCO or for an advisory board.  To this end, the Supreme Court has emphasized: “[the fact that the] PUCO has exclusive jurisdiction over service-related matters does not diminish ‘the basic jurisdiction of the court of common pleas *** in other areas of possible claims against utilities, including pure tort and contract claims *** moreover, PUCO is not a court and has no power to judicially ascertain and determine legal rights and liabilities.’”
  Consequently, constitutional rights fall within the “legal rights and liabilities” that courts have the power to determine,
 and therefore, the Commission clearly has no jurisdiction over the constitutionality of the Company’s arguments.


Similarly, in Herrick v. Kosydar, the Supreme Court of Ohio ruled that: “[t]he plaintiffs’ claim is based solely upon the constitutionality of R. C. 145.56 and 3307.71, and it is well established that an administrative agency is without jurisdiction to determine the constitutional validity of a statute.”
  In Herrick, state retirees sought a declaration as to their liabilities when the law was changed to provide that their pensions were subject to state income tax.
  Ultimately, the Supreme Court of Ohio found that “administrative proceedings in the case would be futile because an administrative agency was without jurisdiction to determine the constitutional validity of a statute.”
  The same is true of the PUCO.


Recently, in Case No. 10-1261-EL-UNC (2009 Columbus Southern Power SEET Proceeding), the Company raised a void-for vagueness constitutionality argument, claiming that R.C. 4928.143(F) (the significantly excessive earnings test statute “SEET”) was unconstitutionally vague.  The Commission correctly found that it is the province of the courts, and not the Commission, to judge constitutionality issues.
  Further, the PUCO ruled the appropriate venue for AEP-Ohio to raise its constitutional challenges was at the Ohio Supreme Court.


Title 49 of the Ohio Revised Code defines the entire scope of the PUCO’s jurisdiction.  Under Title 49, the PUCO has exclusive jurisdiction over various matters involving public utilities, such as rates and charges, classifications, and service, effectively denying jurisdiction to all courts, except the Supreme Court.
  The rationale behind these grants of authority is that issues related to applicable laws and regulations, industry practices, and standards are best left to the PUCO with its expert staff.
  But because the Commission is ultimately a creature of statute,
 it has only those powers conferred to it by statute.  Thus, the Commission does not have the jurisdiction to decide constitutional challenges, and the Company’s arguments should be rejected.

2.
While the PUCO cannot decide constitutional issues, the Company’s constitutional argument under Hope Natural Gas is meritless in any event.


The Company argues that the Commission’s July 2 Order is preventing it from realizing a reasonable rate of return, and thus, is confiscatory.
  The Company cited to Fed. Power Comm. v. Hope Natural Gas Pipeline Co. 315 U.S. 575 (U.S. 1942) (“Hope”), in support of this argument. In Hope, the U.S. Supreme Court reviewed the earnings history of Hope Natural Gas and found that the “end result” of the Federal Power Commission’s (“FPA”) decision was neither confiscatory nor unreasonable.
  In Hope, the U.S. Supreme Court held that a prescribed utility rate is too low, and thus violates due process, unless the “end result” of the rate on a utility is “just and reasonable.”
  


The Ohio Supreme Court has applied the Hope decision to appeals from Commission orders before.
  In this regard, in Dayton Power & Light Company v. Public Utilities Commission of Ohio et al., 4 Ohio St.3d 91 (1983) (“Dayton”) the Ohio Supreme Court described the fundamental elements of a confiscation claim, while applying the Hope standard:

*** he who would upset the rate order ***carries the heavy burden of making a convincing showing that it is invalid because it is unjust and unreasonable in its consequences. The second precept is that a challenged rate order must be viewed in its entirety to determine whether the rates set pursuant to the order fall within “the broad zone of reasonableness.”

The Ohio Supreme Court ultimately found in Dayton that Dayton Power & Light (“DP&L”) failed to prove its constitutional claims because it presented “little evidentiary support” for its argument that excluding cancellation costs of Killen Unit 1 guaranteed DP&L would be unable to earn a “fair and reasonable rate of return.”   The Court, thus, rejected DP&L’s confiscation claim.


According to the precedent in Dayton, the Company bears the significant burden of proving that receiving less than its requested capacity price of $355.72/MW-day is confiscatory.  The Company failed to meet its burden in this case.  

AEP-Ohio attempts to distinguish Dayton from the present case by saying “[a]lthough the utility in the DP&L case ‘presented no witnesses’ relative to the confiscation issue, the record here is replete with testimony outlining the unreasonable and confiscatory results of the Commission’s decision to adopt an energy credit that will assuredly result in a failure to compensate the Company for the embedded costs of capacity.”
  While it is true the Company presented witnesses who argued that RPM pricing would be “confiscatory,” AEP-Ohio had the burden to prove that RPM pricing (or a capacity price less than $355.72/MW-day) is unreasonable and unlawful such that it produces a total effect that is outside the broad zone of reasonableness.  The Ohio Supreme Court defined a vast zone of reasonableness -- “the range between which a range would be so low as to be confiscatory and so high as to be exploitative of consumers.”
  The Company did not meet its burden of showing that the Order falls outside this large zone.


Similarly, in Hope the United States Supreme Court found, “[i]t is not the theory but the impact of the rate order which counts.  If the total effect of the rate order cannot be said to be unjust and unreasonable, judicial inquiry is at an end.”
  The Court also stated that the fixing of “…just and reasonable rates, involves a balancing of the investor and the consumer interests.”
  Similarly, the U.S. Supreme Court has held that:

No constitutional objection arises from the imposition of maximum prices merely because high cost operators may be more seriously affected than others, or because the value of regulated property is reduced as a consequence of regulation. Regulation may, consistently with the United States Constitution, limit stringently the return recovered on investment, for investors’ interests provide only one of the variables in the constitutional calculus of reasonableness.
 


Just because Company witnesses testified that a capacity price less than $355.72/MW-day would be confiscatory does not establish that the Company satisfied its burden of proof. Investor interests must be balanced with consumer interests.
  And it was the Company’s burden to prove that a capacity price less than $355.72/MW-day falls outside of the broad zone of reasonableness.
  Accordingly, the Company’s argument should be rejected.

3.
While the PUCO cannot decide constitutional issues, the Company’s constitutional argument under Penn Central should be denied.


The Penn Central standard contains a three-prong test to determine whether an unconstitutional taking occurred.  To this end, the test is as follows: 

Where a regulation deprives property of less than 100 percent of its economically viable use, a court must consider:

(1) the economic impact of the regulation on the claimant, (2) the extent to which the regulation has interfered with distinct investment-backed expectations, and (3) the character of the governmental action.


The Company clams that it satisfies the three-prong test as “multiple witnesses have testified in this proceeding to the severe economic effect a non-compensatory capacity price will have upon the Company.”
 AEP-Ohio also claims that “it is beyond any serious dispute that the Commission’s Opinion and Order here, unless modified, surely interferes with AEP Ohio’s distinct investment-backed expectations.”
 But the Company’s argument is flawed.  AEP-Ohio’s opinion (or expectation) is that it is entitled to recover its costs for capacity—but it can cite to no authority that supports its argument.  


There cannot be a “taking” of property when the Company is receiving just compensation for this property. AEP-Ohio will be compensated for its capacity.  It simply will not be receiving the compensation it desires.  This does not amount to an unconstitutional regulatory taking.  


  AEP-Ohio has argued that Schedule 8.1, Section D.8 of the RAA “establishes AEP-Ohio’s right to elect to charge a cost-based rate to CRES providers for the capacity it is obligated to provide to them.”
 AEP-Ohio is wrong. The RAA does not support AEP-Ohio’s position. The Company is not entitled to a cost-based capacity price.  And the Company is not entitled to a state compensation mechanism that “will compensate the Company for the true embedded costs of capacity.”
 The RAA states that an FRR entity may seek FERC approval of a price based on costs, only in the absence of a state compensation mechanism.  A price “based on costs” is not analogous with “entitled to costs” or “entitled to true embedded costs.”  The language of the RAA is clear. However, the Company is essentially arguing that anything less than the price it demands is a partial “taking.”  But this is not the case.


OCC has argued that the Company is not entitled to costs, and that the state compensation mechanism should be based on market-based RPM prices.  Yet, throughout the entirety of this proceeding AEP-Ohio argued that it is entitled to a $355.72/MW-day capacity price in order to collect its full embedded generation costs, and that anything less would be confiscatory.
  All of the intervening parties in this proceeding opposed the Company’s position on capacity pricing.  And all of these parties, including the Staff, argued that market-based pricing arising out of PJM’s RPM was the appropriate pricing mechanism for CRES providers and their customers.  The Company used the market-based RPM to price its provision of capacity to CRES providers since 2007, and on May 31, 2015 AEP-Ohio will again use RPM pricing when the price will be approximately $136/MW-day.
  The Commission found that AEP-Ohio’s costs are $188.88/MW-day, and the Company still claims this price results in a partial taking.

In its July 2 Order, the PUCO developed a state compensation mechanism whereby the Company will be compensated for its cost of capacity at $188.88/MW-day for its fixed resource requirement (“FRR”) obligations to CRES providers.
  AEP-Ohio argues that “the Commission has adopted a state compensation mechanism that will not fairly compensate AEP Ohio for the actual embedded costs of capacity, even while agreeing that ‘the state compensation mechanism should be based on the Company’s costs.’” 
  The PUCO found that the Company’s costs are not equivalent to the $355.72/MW-day it requested.  Accordingly, AEP-Ohio’s argument should be denied.

III.
CONCLUSION

For the reasons set forth in this Memorandum Contra Application for Rehearing, the Commission should protect consumers and deny the assignments of error that focus on alleged constitutional violations.  The Commission cannot decide such issues, and the Company’s arguments are unsupported in any event.  
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