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REPLY BRIEF OF 

CONSTELLATION NEWENERGY, INC. 

AND INTEGRYS ENERGY SERVICES, INC.


In its initial brief, Constellation NewEnergy, Inc. (“Constellation”) and Integrys Energy Services, Inc. (“Integrys”) raised only two issues:  (1) the continued availability of credits for certain incentive tariff customers if such retail customers switched to a competitive retail electric supplier, and (2) the ability for customers who purchase their own generation to not pay for deferred fuel costs for standard service generation.  It became evident throughout the course of the recent hearing that all parties agree that both the residential credits and the business credits are available to customers regardless of the entity from which customers obtained their generation.  The same unanimity however was not achieved on the subject of the 2006 – 2007 deferred fuel issue,  

At pages 66-67 of its Initial Brief, the FirstEnergy Companies argue that the deferred fuel costs arising during 2006 and 2007, including ongoing carrying charges, should be recovered through a cost recovery mechanism which would be non- bypassable and could be deferred as many years as the Commission wished.  In the  Application, FirstEnergy supplied three different amortization periods.  In the alternative, FirstEnergy indicated that it was willing to move this issue to its post-application filing in Case No. 08-124-EL-ATA, et al.  As Integrys and Constellation stated in their Initial Brief, deferred fuel is a generation expense which cannot be charged to customers taking non-competitive service.  See Elyria Foundry v. Public Utilities Commission 114 Ohio St. 3d 305 (2007), 2007 – Ohio 4164.  Thus, when the Commission addresses that part of the Application in the matter at bar which relates to the 2006 -2007 fuel deferral, it should state that such is a competitive expense and any recovery must be collected exclusively from customers taking standard service offer, as shopping customers received and pay their fuel costs through a competitive retail electric service provider.  Thus, no fuel deferral can be part of a distribution rate, or a rider charged to customers taking non-competitive service only.


The Commission’s order in this proceeding should reject the portion of the Application requesting collection of the deferred 2006-2007 fuel costs, and note that under the Supreme Court’s decision in Elyria Foundry a competitive cost component such as fuel can only be charged to customers taking competitive service.  The Commission should similarly reject any attempts to merely move the 2006-2007 deferred fuel cost from the distribution rate charged noncompetitive customers to a special rider charged to non- competitive customers, as such a recovery mechanism also fails to meet the Supreme Court’s standards.  The amount and amortization period for the 2006 -2007 fuel deferral should be determined following the hearing in Case No. 08-124-EL-ATA, et al. in accordance with the record established in that proceeding. 
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