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MOTION TO STRIKE DUKE’S REPLY

BY

OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC”) moves the Public Utilities Commission of Ohio (“Commission” or “PUCO”) to strike the following pleading that Duke Energy of Ohio, Inc. (“Duke” or “the Utility”) filed on April 26, 2013: Reply to the Staff Memorandum Contra Duke Motion to Clarify and the OCC Memorandum Contra Duke Motion to Clarify and Duke Motion to Strike.  This OCC Motion to Strike
 is made because Duke violated Ohio Adm. Code 4901-1-12(C) when it replied to two memoranda contra (from OCC and the PUCO Staff, respectively) after Duke requested an expedited ruling on its Motion.  Rule 12 prohibits the movant from filing a reply memorandum when the movant sought an expedited ruling on its original motion.  This Motion to Strike should be granted for the reasons more fully explained in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT 

I.
INTRODUCTION

On April 16, 2013 Duke filed a Motion To Clarify The Scope of These Proceedings (“Duke Motion ton Clarify”) and a Motion of Duke Energy of Ohio, Inc., To Strike The Testimony of James R. Campbell (“Duke Motion to Strike”) (together “Duke Motions”).  Both Duke Motions asked for an expedited ruling.
  On April 19, 2013, the Staff of the Public Utilities Commission of Ohio (“Commission” or “PUCO”) (“Staff”), filed a Memorandum Contra Duke Energy Ohio, Inc.’s Motion to Clarify the Scope of These Proceedings (“Staff Memo contra”).  On April 23, 2013, OCC filed a Memorandum Contra Duke’s Motion to Clarify The Scope of These Proceedings And Motion to Strike the OCC Testimony of James R. Campbell (“OCC Memo Contra”).  The Staff and OCC Memorandum Contra were filed pursuant to 4901-1-12 (C) Ohio Admin. Code.
On April 26, 2013, Duke filed a Reply to Memoranda Contra Filed by Staff and OCC to the Motion to Clarify the Scope of the Proceedings and OCC’s Memoranda Contra the Motion to Strike the Testimony of James R. Campbell (“Duke Reply”).  The Duke Reply was filed despite the fact that 4901-1-12 (C) Ohio Admin. Code prohibits a Reply when a party requests expedited consideration.
  Duke’s Reply is not permitted by the Commission rules and should be stricken from the record. 

II.
ARGUMENT  

Duke’s Reply should be stricken.  Duke filed its Motion to Clarify and Motion to Strike and asked for expedited consideration.
  In those circumstances, where a party has requested expedited consideration and there has been no request for Reply Memorandum by the PUCO, the PUCO’s rules preclude the filing of a Reply to subsequent Memoranda Contra.  The Ohio Administrative Code specifically states:

Any motion may include a specific request for an expedited ruling.* * *, any party may file a memorandum contra within seven days after the service of the motion, or such other period as the commission, the legal director, the deputy legal director, or the attorney examiner requires. No reply memoranda shall be filed in such cases unless specifically requested by the commission, the legal director, the deputy legal director, or the attorney examiner.

Neither the Commission or the legal director nor the deputy legal director nor the attorney examiner requested Duke to file a Reply.  Thus, because there is no provision in the Commission’s Rules for Duke’s Reply pleading, the Commission should grant the Motion to Strike.

In a recent case, the movant (FirstEnergy) sought an expedited ruling on its motion for waivers of certain Commission Rules and asked for expedited treatment.
  On April 17, 2012, OCC and other interested parties filed a Joint Motion to Bifurcate Issues and a Joint Memorandum Contra to First Energy’s Motion for Waiver.
  FirstEnergy then filed a reply to the memorandum contra opposing its motion for waivers.
  On April 23, 2012, OCC and other interested parties moved to strike FirstEnergy’s Reply Pleading.
  PUCO relied on Rule 4901-1-12(C) to strike portions of the FirstEnergy Pleading that constituted a reply to the Memorandum Contra filed by the OCC and other interested parties.

In this proceeding, Duke’s Reply is a violation of Ohio Adm. Code 4901-1-12(C).  Therefore, the Commission should follow its precedent and grant the Motion to Strike in this case. 

III.
CONCLUSION


Duke’s Reply, filed April 26, 2013, violates Ohio Adm. Code 4901-1-12(C).  Duke had asked for an expedited ruling on its Motion to Clarify and Motion to Strike, and no additional pleadings outside of those permitted by the PUCO’s rule were authorized or contemplated.  Rule 12 does not allow for Duke’s Reply.  For the reasons set forth above, the Commission should grant the Motion to Strike Duke’s Reply. 
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� This Motion to Strike is made consistent with the Ohio Adm. Code 4901-1-12.


� Duke Motion to Clarify at 2, 8.  Duke Motion to Strike at 2, 8.  


� 4901-1-12 (C ) states:  “No reply memoranda shall be filed in such cases unless specifically requested by the commission, the legal director, the deputy legal director, or the attorney examiner.”


� Duke Motion to Clarify at 2, 8 (April 16, 2013).  Duke Motion to Strike at 2, 8 (April 16, 2013). 


� Ohio Adm. Code 4901-1-12(C) (emphasis added).


� In the Matter of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, First Energy Motion and Memorandum in Support for Waiver of Rules and Request for Expedited Treatment (April 13, 2012).


� In the Matter of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, Joint motion to Bifurcate Issues and Joint Memorandum Contra FirstEnergy’s Motion for Waiver of Rules by the Environmental Law and Policy Center, Natural Resources Defense Council, Northeast Ohio Public Energy Council, Northwest Ohio Aggregation Coalition and the Office of the Ohio Consumers’ Counsel (April 17, 2012).


� In the Matter of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, Memorandum contra the Joint Movants’ Motion to Bifurcate and Reply to Movants’ Memoranda Contra the Motion for Waivers (April 18, 2013). 


� In the Matter of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, Joint Motion to Strike and Memorandum in Support for FirstEnergy’s Reply by the Environmental Law and Policy Center, Natural Resources Defense Council, Northeast Ohio Public Energy Council, Northwest Ohio Aggregation Coalition, Office of the Ohio Consumers’ Counsel and the Sierra Club (April 23, 2012).


� In the Matter of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 12-1230-EL-SSO, Entry at 5 (April 25, 2012).
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