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AND 

CITIZEN POWER 

I.
INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OCC”) and Citizen Power provide Comments in this case in which the Ohio Edison Company, the Cleveland Electric Illuminating Company, and the Toledo Edison Company (collectively “FirstEnergy” or “Companies”) request that the Public Utilities Commission of Ohio (“PUCO” or “Commission”) approve their application for a force majeure determination.  Such a determination would excuse FirstEnergy from meeting the full solar energy resources (“SER”) benchmark requirements for 2010.

The Commission should reject the Companies’ request.

II.
ARGUMENT

A number of parties
 previously commented that FirstEnergy’s strategy to comply with its collective SER benchmark would not be successful in 2010.
  In opposition to FirstEnergy’s 2009 force majeure application, these parties stated that FirstEnergy should enter into long-term commitments with potential solar developers.
  Further, these parties stated that potential investors in solar facilities would need the certainty of a consistent, future revenue stream to finance the construction of solar facilities.
  Without these facilities, FirstEnergy was unlikely to meet its 2010 solar benchmark requirement.

On June 27, 2011, the Environmental Law and Policy Center (“ELPC”) submitted comments that urged the Commission to reject the Companies’ force majeure request.  Ohio law provides that in the absence of the PUCO finding that there is a force majeure condition, non-compliance with the applicable statutory benchmark will result in requiring an alternative compliance payment.
   The ELPC seeks the assessment of a 2010 alternative compliance payment
 that exceeds $600,000, and an additional penalty in excess of $800,000 due to FirstEnergy’s breach of a Commission-approved, conditional 2009 SER  benchmark waiver.
  The undersigned parties support this recommendation for penalties totaling approximately $1.5 for non-compliance with solar benchmark requirements.

III.
CONCLUSION

Parties previously alerted the Commission and FirstEnergy itself that the Companies’ practices for SER compliance required changes.  FirstEnergy did not alter its compliance strategy and seeks a second waiver.  The Commission should not reward FirstEnergy with a second waiver.  Instead, penalties should be assessed, as provided under law, for FirstEnergy’s failure to meet the statutory requirements for use of solar energy. 
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