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[bookmark: _Toc382839512]I.	INTRODUCTION 
The Office of the Ohio Consumers’ Counsel (“OCC”) files its Reply Brief in this proceeding to determine how much Ohio Power Company (“AEP Ohio”) may collect from customers who were without electricity for up to two weeks due to storms in June and July 2012.[footnoteRef:1]  AEP Ohio initially sought authority from the Public Utilities Commission of Ohio (“PUCO” or “Commission”) to collect $61 million in storm costs from customers.[footnoteRef:2]  The Stipulation and Recommendation (“Stipulation”) filed in this case would allow AEP Ohio to collect from customers more than $57 million, which includes more than $54.8 million in storm costs[footnoteRef:3] and $2.2 million in carrying charges.[footnoteRef:4]   [1:  If OCC does not respond to a specific argument raised in a party’s initial brief, that should not be construed as OCC acquiescing to the argument.]  [2:  See AEP Ohio Ex. 1A at Revised Exhibit D.]  [3:  See Joint Ex. 1 at 3.]  [4:  See id. at Stipulation Exhibit 2.] 

In deciding Duke Energy Ohio’s appeal of the PUCO’s decision concerning storm restoration expenses associated with the remnants of Hurricane Ike, the Supreme Court of Ohio discussed the burden of proof in that case.  The Court made it clear that the burden rests strictly with the utility:
Duke seems to generally misapprehend a basic point of procedure in this case – namely, that it bore the burden of proving that its expenses were reasonable.  It acknowledged this point in its application, stating that it “will bear the burden of proof of demonstrating that the costs were prudently incurred and reasonable.”  So Duke had to prove a positive point: that its expenses had been prudently incurred.  The commission did not have to find the negative: that the expenses were imprudent.  Accordingly, if the evidence were inconclusive or questionable, the commission could justifiably reduce or disallow cost recovery.[footnoteRef:5] [5:  In Re Application of Duke Energy Ohio, Inc., to Establish and Adjust the Initial Level of its Distribution Reliability Rider, 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201, ¶ 8.] 

The same holds true in this case.  Under the ESP 2 Order,[footnoteRef:6] AEP Ohio has the burden of proof that the storm costs it seeks to collect from customers were prudently incurred and reasonable.  And if the evidence is inconclusive or questionable, the PUCO should reduce or disallow collection of costs from customers through the rider. [6:  In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 11-346-EL-SSO, Opinion and Order (August 8, 2012).] 

The evidence in this case shows that the PUCO should disallow $17.9 million in unreasonable and imprudent storm-related costs.[footnoteRef:7]  The PUCO should also reduce any customer payments by an offset of the additional $20 million that it already said it would consider for this case. [7:  See OCC Ex. 2A (Yankel Testimony) at 13.] 


[bookmark: _Toc382839513]II.	SUMMARY
OCC’s Reply Brief focuses on AEP Ohio’s initial brief.[footnoteRef:8]  AEP Ohio’s brief exemplifies AEP Ohio’s view that it is entitled to collect all the storm-related costs, without question.  Instead of supporting the reasonableness and prudence of the level of costs to be collected from customers through the rider, AEP Ohio dedicates the lion’s share of its brief to attacking OCC’s direct case that $17.9 million of the 2012 storm costs were not reasonable or prudently incurred.  But OCC does not have the burden of proof regarding storm costs – AEP Ohio does.  AEP Ohio has not carried its burden. [8:  The PUCO Staff and the Industrial Energy Users-Ohio filed briefs of three and eight pages, respectively, addressing only the three-prong test for approving stipulations.  None of the other stipulating parties filed briefs in this case.] 

The PUCO should recognize that the stipulators do not represent the interests of residential customers, despite AEP Ohio’s contorted arguments to the contrary.  And thus the Stipulation lacks the necessary diverse interests.[footnoteRef:9]  Also, the Stipulation does not benefit customers, as AEP Ohio contends.  The so-called benefits AEP Ohio claims the Stipulation provides customers and the public interest are illusory.   In addition, the evidence shows that AEP Ohio has not carried the burden of proof assigned to it by the PUCO in the ESP 2 Order.  Thus, the Stipulation violates important regulatory principles in the ESP 2 Order and Ohio law.   [9:  See AEP Ohio Ex. 2 (Spitznogle Testimony) at 3.] 

Further, nothing in the record supports AEP Ohio’s claim that July 18 storm qualifies as a “major storm” for purposes of collecting major storm costs from customers through the rider.  In addition, AEP Ohio’s attacks on Mr. Yankel’s credibility are unfounded, misguided and misleading.
To protect residential consumers, the PUCO should reject the Stipulation.  If the PUCO does not reject the Stipulation, it should modify the Stipulation by reducing the $61 million in storm costs AEP Ohio sought in its Application by the $17.9 million in unreasonable and imprudent costs identified by OCC.  The PUCO should also offset the storm costs by the additional $20 million that it already said it would consider for this case. 
[bookmark: _Toc382839514]III.	AEP OHIO’S ARGUMENTS THAT THE STIPULATION MEETS THE PUCO’S THREE-PRONG TEST ARE CONTRADICTORY, ARE UNCONVINCING, STRAIN AEP OHIO’S CREDIBILITY AND HARM CUSTOMERS WHO SUFFERED ENOUGH FROM THE STORM.
[bookmark: _Toc382839515]A.	AEP Ohio’s Assertions In Its Brief Claiming Diverse Interests Among The Stipulators Contradict Its Own Testimony And Are So Exaggerated As To, If Adopted, Render  Meaningless The PUCO’s Standard.
AEP Ohio’s brief contradicts the testimony of its own witness in support of the Stipulation.  In his testimony, AEP Ohio witness Spitznogle discussed the PUCO’s three-prong test:
I have been advised by counsel that the Commission reviews Stipulations to determine the reasonableness of the outcome of proceedings using a three-part test:
(1) 	the Joint Stipulation is a product of serious bargaining among capable, knowledgeable parties representing diverse interests;
(2) 	the Joint Stipulation does not violate any important regulatory principle or practice; and
(3) 	the Joint Stipulation, as a whole, will benefit customers and the public interest.[footnoteRef:10] [10:  AEP Ohio Ex. 2 (Spitznogle Testimony) at 3 (emphasis added).] 

On brief, however, AEP Ohio took a different view: “The standard approved by the Court does not include a reference to the representation of diverse interests….”[footnoteRef:11]  Thus, AEP Ohio’s brief – written by its counsel – contradicts its own testimony that was written and submitted under oath with the advice of AEP Ohio’s counsel.  This undermines AEP Ohio’s credibility.  [11:  AEP Ohio Brief at 9.] 

In its brief, AEP Ohio states that the representation of diverse interests is not a criterion for PUCO approval of stipulations.  Nevertheless, AEP Ohio goes to great lengths to sell the PUCO on the notion that parties who signed the Stipulation represent residential customers.  AEP Ohio repeats the argument that the PUCO Staff “promotes important consumer interests including residential customers.  Staff’s role is to represent all sides and determine the appropriate balanced outcome in a proceeding.”[footnoteRef:12]  As OCC pointed out in its brief,[footnoteRef:13] that is not the case.  The PUCO Staff’s role is, as Mr. Yankel noted, that of a neutral fact-finding party.[footnoteRef:14]  Thus, the PUCO Staff does not advocate on behalf of any customer class.   [12:  Id. at 10.]  [13:  OCC Brief at 8-9.]  [14:  Tr. Vol. V at 912.] 

AEP Ohio wants the PUCO to believe that the PUCO Staff can be a neutral party while still advocating on behalf of residential customers, and in fact, on behalf of any or all customer classes.[footnoteRef:15]  If that were the case, there would be no need for any parties to intervene in a proceeding; the PUCO Staff would be looking to balance the interests of all parties, and thus could represent all parties.  The PUCO Staff, however, cannot perform this function.  [15:  AEP Ohio Brief at 10-11.] 

AEP Ohio also repeats the absurd argument that the Ohio Hospital Association (“OHA”) represents residential customers.[footnoteRef:16]  AEP Ohio describes OHA as a representative of “general welfare customers.”[footnoteRef:17]  Not only is there no such rate class of customers, but OHA also does not describe itself in such a manner.  OHA describes itself as “a private, nonprofit trade association with 167 hospitals, 54 of which are AEP-Ohio customers, and 19 healthcare system members that have more than 700 electricity accounts statewide.”[footnoteRef:18]  OHA makes no claim to represent residential customers as customers of AEP Ohio or in any other fashion.  It is disingenuous of AEP Ohio to assert that OHA is acting on behalf of residential customers. [16:  Id. at 10.]  [17:  See id. at 5.]  [18:  OHA Motion to Intervene and Comments (May 29, 2013) at 2.] 

In fact, no representative of residential customers – AEP Ohio’s largest customer segment – signed the Stipulation.  AEP Ohio’s extensive efforts to misrepresent the facts regarding some of the stipulators should cause the PUCO to question the validity of all of AEP Ohio’s contentions in this case. 
[bookmark: _Toc382839516]B.	AEP Ohio’s Claims That The Stipulation Benefits Customers And The Public Interest Are Untrue.
In its attempt to justify collecting unreasonable and imprudent storm costs from customers, AEP Ohio made several claims regarding the PUCO’s process and the so-called benefits to customers in the Stipulation.  AEP Ohio engages in circular reasoning to mischaracterize the PUCO’s storm rider process:
The fact that the Commission already approved the mechanism that allows for the recovery of incremental major storm costs that are found reasonable and prudent creates a presumption that the costs that pass that test are in the public interest.  The Commission would not approve a mechanism with a test that resulted in something that was not in the public interest.  Therefore it is in the public interest to approve reasonable and prudent incremental major storm costs.  The need for major storm restoration is an accepted benefit.  This case is to determine the reasonableness of the efforts to attain that set benefit .[footnoteRef:19] [19:  AEP Ohio Brief at 12.] 

AEP Ohio is wrong.  This case is about the reasonableness and prudence of the costs associated with the storm restoration effort.  The ESP 2 Order made that clear: “AEP-Ohio shall bear the burden of proof of demonstrating all the costs were prudently incurred and reasonable.”[footnoteRef:20]  As the record in this case shows, $17.9 million of AEP Ohio’s expenses associated with the three storms at issue in this proceeding were unreasonable and imprudently incurred.[footnoteRef:21] [20:  Id. at 68-69 (emphasis added).]  [21:  See OCC Ex. 2 (Yankel Testimony) at 13.] 

AEP Ohio would like to divert the PUCO’s attention away from the fact that the storm costs that would be collected from customers through the Stipulation have not been shown to be reasonable or prudent.  Nor does the Stipulation even represent that the costs are reasonable and prudent.  The PUCO should not be taken in by yet another of AEP Ohio’s attempts at misdirection.
In its brief, AEP Ohio listed several so-called benefits of the Stipulation.  These include that the $6.1 million reduction from the amount sought in the Application is more than the $4.9 million in reductions that the PUCO Staff identified in its non-binding issues list,[footnoteRef:22] and that the period of time the carrying charges will accrue and the carrying charge rate are less than what AEP Ohio asked for.[footnoteRef:23]  These “benefits” are illusory.   [22:  AEP Ohio Brief at 13.]  [23:  Id. at 13-14.] 

AEP Ohio’s comparison of the reduction in the Stipulation to the PUCO Staff’s proposed reductions in their issues list ignores the $8 million of unreasonable and imprudent costs OCC identified in its May 29, 2013 comments.[footnoteRef:24]  It also is far less than the $17.9 million OCC ultimately determined should be removed from the rider.[footnoteRef:25]   [24:  See OCC Ex. 2 (Yankel Testimony) at 13 citing OCC Comments (May 29, 2013).]  [25:  See id. at 10.] 

The PUCO should not consider the $6.1 million reduction from the amount sought in AEP Ohio’s Application to be a benefit of the Stipulation.  The PUCO’s recognition of such a “benefit” would be bad public policy for several reasons.  First, it would allow utilities to collect unreasonable and imprudent costs from customers.  Second, it would undermine the negotiation process by allowing utilities to bargain with some parties but not others, based on the amount divulged in their public filings.  Third, it would put intervenors at a distinct disadvantage in AEP Ohio storm rider cases because their filed position must be ascertained with less than 60 days for discovery.[footnoteRef:26] [26:  ESP 2 Order at 69 (interested parties must file objections to a storm rider application within 60 after the application is filed).] 

AEP Ohio is trying to rewrite the three-prong test to have the PUCO focus on what was in the minds of the stipulators at the time they settled the case, based solely on the positions docketed in the case.  That is not the test; the test is to review the record to determine if the stipulation represents diverse interests,[footnoteRef:27] benefits customers and the public interest, and does not violate regulatory principles.  AEP Ohio presents an absurd standard, especially given the requirement in R.C. 4903.09 that the PUCO must base its findings on the record in the case. [27:  See AEP Ohio Ex. 2 (Spitznogle Testimony) at 3.] 

As for the carrying charges, OCC noted that there is no guarantee that the PUCO would approve AEP Ohio’s carrying charge request.[footnoteRef:28]  Thus, the Stipulation’s supposed benefit regarding carrying charges is baseless.  Further, the Stipulation’s timeframe for calculating the carrying charges is based on AEP Ohio’s unreasonable expectations regarding that this proceeding would be completed in time for the carrying charges to be collected from customers beginning April 1, 2013.[footnoteRef:29] [28:  OCC Brief at 32.]  [29:  Id. at 34.] 

[bookmark: _Toc382839517]1.	Contrary to AEP Ohio’s assertions, OCC’s position in this case is consistent with its arguments in the ESP 2 Case for protecting customers.
AEP Ohio asserts that “[a]ny opposition to the long-term debt rate by OCC would be inconsistent with its position reflected in the ESP II Order.”[footnoteRef:30]  AEP Ohio bases this argument on OCC’s opposition to use of the Weighted Average Cost of Capital (“WACC”) to calculate any carrying charges that might result from the storm rider.[footnoteRef:31]  But while OCC did oppose using the WACC to calculate carrying charges, OCC did not support carrying charges for the storm rider.  OCC’s position was limited to the calculation of any carrying charges.  In this case, OCC is still opposed to allowing AEP Ohio to collect any carrying charges from customers.   [30:  AEP Ohio Brief at 14.]  [31:  Id., citing ESP 2 Order at 68.] 

It is disingenuous for AEP Ohio to claim that customers benefit from paying carrying charges, even if calculated at the long-term debt rate.  Carrying charges only benefit the utility.  In addition, as OCC’s Initial Brief pointed out, the PUCO has not approved carrying charges on the storm costs, and the date from which the carrying charges are calculated is based on AEP Ohio’s unreasonable expectation of the resolution of this case.[footnoteRef:32]   [32:  See OCC Brief at 32.] 

In its August 2013 motion, AEP Ohio asked the PUCO for permission to book the carrying charges.[footnoteRef:33]  AEP Ohio also stated the need for the PUCO’s permission: “The approval by the Commission for the Company to record these costs is necessary under the generally accepted accounting rules. Specifically, Financial Accounting Standards Board (FASB) Accounting Standards Codification 980 requires a probability of recovery to record such a regulatory asset.”[footnoteRef:34]  The PUCO has not granted the motion, and thus the PUCO has not authorized the carrying charges (i.e., has not given AEP Ohio a probability of recovery).  Thus, AEP Ohio’s claim that customers derive any benefit from the carrying charges agreed to by the stipulators is misleading. [33:  AEP Ohio Motion to Record a Carrying Cost on 2012 Storm Recovery Costs (August 22, 2013) at 1.]  [34:  Id. at 5.] 

[bookmark: _Toc382839518]2.	AEP Ohio misrepresents Mr. Yankel’s statements on cross-examination regarding the benefit of shorter restoration times for protecting customers.
In its discussion of the so-called “benefits” from the Stipulation, AEP Ohio attempts to defend the hiring of Storm Services LLC. (“Storm Services”) as reasonable and prudent.  AEP Ohio tries to tie its use of Storm Services to its use of its mutual assistance network,[footnoteRef:35] which, according to AEP Ohio, allowed faster restoration of service after the June 29 storm.[footnoteRef:36]  AEP Ohio asserts: [35:  AEP Ohio Brief at 18-19.]  [36:  Id. at 19.] 

Mr. Yankel testified under cross-examination that if restoration time could be sped up for any reason, it is a benefit.  In fact, Mr. Yankel agreed that if he were able to see that the use of Storm Services restored power to the system five days earlier that it would make the expense more reasonable.  Mr. Yankel did not admit that Storm Services sped up restoration but he did provide the testimony that anything that does speed up restoration is a benefit and 5 days would make the expense more reasonable.[footnoteRef:37]  [37:  Id., citing Tr. Vol. V at 949-950, 945-946 (emphasis added).] 

But, as usual, AEP Ohio presents only part of what Mr. Yankel said.  Mr. Yankel’s exact testimony was that he could not see how the use of Storm Services hastened restoration after the June 29 storm:
Q. 	(By Mr. Satterwhite) So, Mr. Yankel, if Storm Services can speed up restoration time, it is a benefit to customers, correct?
A. 	That’s an awful big if, but if the restoration time could be sped up for any reason, and it may be not because of Storm Services, they could be slowing it down, yes, whatever reason to speed it up is better.[footnoteRef:38] [38:  Tr. Vol. V. at 949-950 (emphasis added).] 

  The transcript also shows that AEP Ohio’s counsel could not shake Mr. Yankel’s view that Storm Services was not worth the cost that AEP Ohio would have customers pay for it:
Q.	And you also believe that if you were able to see that the use of Storm Services restored power to the system five days earlier than not using Storm Services, that would make the expense more reasonable, correct?
A. 	I said that during the deposition.  I think I also said during the deposition that I did not see how that was possible given the facts of the case.
Q. 	So that’s a “yes.”
A. 	On a theoretical basis it’s a yes, but given what went on in this particular case, looking at the data.  In the beginning Storm Services was hardly used, maybe one-third, one-fourth used as far as number of people staying in the facilities.  There weren’t 2,000 people that came into Storm Services.  There was, at the most a few hundred in the beginning.  So there wasn’t that great help by Storm Services.
Storm Services really wasn’t doing much in the beginning to start with.[footnoteRef:39] [39:  Id. at 945-946.] 

Further, the PUCO should ignore the claim by AEP Ohio witness Kirkpatrick that using Storm Services shortened the restoration time by five days.  The claim was not made in Mr. Kirkpatrick’s direct testimony.  Instead, the claim was first presented on redirect, after OCC’s discovery and depositions of AEP Ohio’s witnesses were concluded.[footnoteRef:40]  Mr. Kirkpatrick’s estimate was not based on any analysis; it was strictly conjecture.  Thus, any reduction in the restoration time that can be attributed to using Storm Services is not a certainty, as AEP Ohio claims.[footnoteRef:41]   [40:  See Tr. Vol. V at 795.  ]  [41:  See AEP Ohio Brief at 11.] 

In fact, Mr. Yankel’s testimony shows that there is no certainty that using Storm Services saved even one day.  Mr. Yankel testified that there were adequate hotel and food facilities available in most of the same areas where Storm Services staging areas were located.[footnoteRef:42]  Further, contractors used by AEP Ohio in the storm restoration effort slept in hotels and ate at restaurants in these same areas where Storm Services staging areas were located.[footnoteRef:43]   [42:  See OCC Ex. 2A (Yankel Testimony) at 25-33.]  [43:  See OCC Brief at 23.] 

AEP Ohio characterizes the use of Storm Services as a “best practice.”  Although using Storm Services’ facilities may be a “best practice” where there is the total devastation caused by hurricanes, Mr. Yankel testified that Storm Services is not a good fit for the storm experienced in Ohio:
We have restaurants that are available, we have hotels that are available during, you know, after a storm.  It’s not like down south where everything’s wiped out after a hurricane.[footnoteRef:44] [44:  Tr. Vol. V at 994-995.] 

Many of the Storm Services staging areas were unnecessary, and their effect on the restoration effort was negligible at best.  In fact, Storm Services’ sleeping units do not provide the same comfort and privacy as a motel room, and thus may have hampered the restoration effort.[footnoteRef:45]  As Mr. Yankel noted, AEP Ohio “paid way too much for what they got and they got very little.”[footnoteRef:46] [45:  See id. at 943.]  [46:  Id. at 994.] 

The City of Tuscaloosa found that out as well.  As revealed at the hearing, the City contracted with Storm Services to provide food facilities to feed city employees who were working long hours in response to a devastating tornado.[footnoteRef:47]  Storm Services contracted to provide the service at $15 per meal.[footnoteRef:48]  But after all the extra charges for mobilization, demobilization, tents and other accoutrements were included, the cost nearly tripled – to $44.77 per meal.[footnoteRef:49]  The City disputed Storm Services’ charges and, after negotiations, last year paid less than half of the original charges billed.[footnoteRef:50]  AEP Ohio, however, did little to dispute the charges from Storm Services.  It merely paid the bill, and now wants customers to pay the exorbitant costs. [47:  See OCC Ex. 41 at 1.  OCC Exhibit 41 is also attached to this brief and contains two news stories: “City disputes nearly $1 million food charge following tornado,” Tuscaloosa News, June 23, 2011, http://www.tuscaloosanews.com/article/20110623/news/110629874; and “Tuscaloosa accepts settlement with contractor that charged city nearly $1M for post-tornado food services,”  blog.al.com, May 7, 2013, http://blog.al.com/tuscaloosa/2013/05/tuscaloosa_accepts_settlement.html.]  [48:  See OCC Ex. 41 at 1.  ]  [49:  See id.  ]  [50:  See id. at 3.] 

As with its claims regarding the representation of residential customers among the stipulators, AEP Ohio is again stretching the facts in order to bolster its indefensible position.  The facts are that:
· AEP Ohio has the burden of proof that its storm costs were reasonable and prudent.[footnoteRef:51] [51:  ESP 2 Order at 69. ] 

· The only analysis of the costs associated with the 2012 storms in the record of this proceeding is by Mr. Yankel, who has shown that $17.9 million in storm costs were unreasonable and/or imprudent.[footnoteRef:52]  Mr. Yankel did not waver from his position under the extensive cross-examination of counsel for AEP Ohio. [52:  See OCC Ex. 2A (Yankel Testimony) at 16-51.] 

· Despite AEP Ohio’s opinion regarding the extensiveness of the PUCO Staff’s analysis of the storm costs,[footnoteRef:53] the PUCO Staff has not filed a document detailing its analysis in the record of this proceeding.  In addition to its three-page brief, the PUCO Staff filed four pages of comments on May 29, 2013 and a five-page non-binding issues list on November 4, 2013.  The PUCO Staff filed no testimony, on which it could be cross-examined, in support of the Stipulation.  The PUCO’s decision must be based on the record before it.[footnoteRef:54] [53:  See AEP Ohio Brief at 12.]  [54:  See R.C. 4903.09.  See also In Re Application of Columbus Southern Power Co. et al., 128 Ohio St. 3d 512; 2011-Ohio-1788; 947 N.E.2d 655, ¶ 29.] 

· The Stipulation does not claim that any of the $54.8 million in costs (plus carrying charges) AEP Ohio would collect from customers under the Stipulation are reasonable or prudent.  As AEP Ohio pointed out in its brief, the agreed-upon $6.1 million reduction from the costs AEP Ohio originally sought in this case “is not attributed to any specific issue but serves as an overall reasonable level of compromise for the purposes of settlement of this case for Commission approval.”[footnoteRef:55] [55:  AEP Ohio Brief at 17.] 

· AEP Ohio has not met its burden of proof.  
[bookmark: _Toc382839519]3.	Customers do not benefit from the monthly charge they would pay through the rider.
AEP Ohio claims that residential customers will benefit from the Stipulation because they “will only pay $2.34 a month for twelve months” to pay for AEP Ohio’s restoration costs for the three 2012 storms.[footnoteRef:56]  This statement is inaccurate for several reasons.  [56:  Id. at 13 (emphasis in original).] 

First, the amount to be collected through the rider represents only a portion of AEP Ohio’s major storm costs for 2012.  This case concerns only AEP Ohio’s incremental operating and maintenance costs attributable to the major storms of 2012.  Capital costs associated with the storms will be addressed later, in AEP Ohio’s next distribution rate case.  Residential customers will likely pay a share of those costs as well. 
Second, as discussed above, this charge is not based on reasonable and prudent costs, as required by the ESP 2 Order and Ohio law.  Thus, the charge is by no means a benefit to customers.
Third, AEP Ohio seems to forget that customers have already incurred considerable expense because of the storms at issue in this case.  Thus, any additional charge on their monthly bills associated with the 2012 storms only compounds the hardship customers have already experienced.
In its brief, AEP Ohio discussed the study cited by Mr. Yankel that an outage cost a customer about $3 an hour, and appears to accept this cost as valid.  AEP Ohio stated: “Mr. Yankel agreed that a residential customer would only need to be out of electric service for a little more than nine hours to equal the impact of the Stipulation.  That is based on analysis that an outage has a cost to a customer of about $3 an hour.”[footnoteRef:57]   [57:  AEP Ohio Brief at 19 (citations omitted).] 

Based on this $3 per hour outage cost, a customer who is without power for an entire day (24 hours) would incur $72 in costs.  Thus, EACH of the 100,000 customers who were still without power after seven days during the June 29 storm[footnoteRef:58] incurred at least $504 in costs.[footnoteRef:59]  Those 100,000 customers, combined, incurred a total of at least $50,400,000 in costs.  Some of them suffered more costs because they were without power for up to 12 days;[footnoteRef:60] those customers each incurred at least $864 in costs related to the June 29 storm alone. [58:  See AEP Ohio Ex. 1 at Exhibit B.]  [59:  $72 x 7=$504.]  [60:  See id.] 

But this does not include the costs sustained by the remaining 620,000 customers who were without power up to seven days.  Exhibit B to AEP Ohio’s Application shows that more than 600,000 customers were without power at least one day, and more than 150,000 customers were still without power after six days.  And the $50,400,000 amount does not include the costs incurred by the more than 50,000 customers who were without power during the July 18 storm,[footnoteRef:61] and the more than 50,000 customers who were without power during the July 26 storm.[footnoteRef:62]  Many of those customers were without power for two days.   [61:  See id. at Exhibit C, page 1 of 2.]  [62:  See id., page 2 of 2.] 

Customers who were without power after the storms at issue in this case have already sustained costs that were far greater than the amount AEP Ohio initially sought to collect from customers in this case.  There is no benefit to customers if the charge they must pay through the rider includes unreasonable and imprudent costs.  The PUCO should not approve the rate that would be passed on to customers through the Stipulation.

[bookmark: _Toc382839520]IV.	THE RECORD DOES NOT SUPPORT AEP OHIO’S CLAIM THAT THE JULY 18 STORM MEETS THE DEFINITION OF “MAJOR STORM.”
OCC witness Williams testified that the July 18 storm does not qualify as a “major storm” under the PUCO’s rules, and thus AEP Ohio should not be allowed to collect costs associated with the storm from customers through the rider.[footnoteRef:63]  Mr. Williams reached his conclusion based on AEP Ohio’s ESSS Rule 10 filings with the PUCO for 2012.  Mr. Williams noted that “AEP Ohio also stated in its response to PUCO Staff DR-9-001 that the 2012 outage data reported for the two storms would be included in the Ohio ESSS Rule #10 annual report filed with the PUCO in March 2013, and that the data was not expected to change.”[footnoteRef:64] [63:  OCC Ex. 1 (Williams Testimony) at 6-8.]  [64:  Id. at 6-7 (footnote omitted).  In response to a PUCO Staff data request, AEP Ohio had stated that it had 10,451,291 CMI on a total company basis on July 18.  See id. at 7. ] 

These filings showed that for July 18 there were 8,136,533 customer minutes interrupted (“CMI”) in the OPC rate zone, but no CMI in the CSP rate zone.[footnoteRef:65]  Thus, Mr. Williams testified, AEP Ohio’s filings with the PUCO showed 8,136,533 CMI in the two rate zones for the July 18 storm.  This total is below AEP Ohio’s total company Major Event Day threshold of 8,775,323 CMI.[footnoteRef:66]  Mr. Williams testified that the PUCO Staff reached the same conclusion in its filings in this proceeding.[footnoteRef:67] [65:  Id. ]  [66:  See id. at 6.]  [67:  See Tr. Vol. V at 888.] 

In its brief, AEP Ohio claims that the data in the ESSS Rule 10 filings with the PUCO are inappropriate for determining whether the July 18 storm qualifies as a “major storm” for purposes of the storm rider.  AEP Ohio asserts that “the as-filed separate company Rule 10 reports” understate the CMI AEP Ohio experienced for the July 18 storm.[footnoteRef:68]  But AEP Ohio’s argument is contradicted by its own response to the PUCO Staff data request. [68:  AEP Ohio Brief at 32.] 

In response to PUCO Staff DR-9-001, claimed that it had 10,451,291 CMI for the July 18 storm.[footnoteRef:69]  AEP Ohio also stated that “[t]he 2012 outage data used in these calculations will be included in the ESSS Rule 10 annual report filing in March 2013.”[footnoteRef:70]  Thus, the outage data in the ESSS Rule 10 filing for July 18 should have totaled 10,451,291.  But it did not; the data only show 8,136,533 CMI. [69:  OCC Ex. 1 (Williams Testimony), Exhibit JDW-2.]  [70:  Id. (emphasis added)] 

Further, the PUCO requires AEP Ohio to keep separate outage data for its two rate zones.[footnoteRef:71]  Thus, AEP Ohio could have placed the separate data into the record of this proceeding.  But it did not.  Instead, AEP Ohio witness Kirkpatrick merely described the calculations used to determine a whether a storm qualifies as a Major Event Day,[footnoteRef:72] and summarized the alleged total company calculations for the three storms.[footnoteRef:73]  AEP Ohio contends that “a utility may have experienced some CMI on a particular day but may not have experienced sufficient CMI to qualify that particular day as a major event; consequently, those CMI actually experienced by the utility would not appear in the as-filed Rule 10 report.”[footnoteRef:74]  But it has not presented any direct evidence to show that this actually occurred on July 18 in the CSP rate zone, or to what extent it might have occurred.  AEP Ohio’s argument on this point is pure conjecture.   [71:  In the Matter of the Electric Service and Safety Standards Annual Report for The Ohio Power Company, Case No. 13-780-EL-ESS, April 1, 2013. ]  [72:  AEP Ohio Ex. 7 (Kirkpatrick Testimony) at 6-7.]  [73:  See id., Exhibit TLK-1.]  [74:  AEP Ohio Brief at 32 (emphasis in original).] 

AEP Ohio has the burden of proof in this case, and it has not presented any direct evidence to support its claim.  AEP Ohio thus has not met its burden of proof.  The Ohio Supreme Court, in Duke, ruled that “if the evidence were inconclusive or questionable, the commission could justifiably reduce or disallow cost recovery.”[footnoteRef:75]  The PUCO should not allow AEP Ohio to collect costs associated with the July 18 storm from customers. [75:  Duke, supra note 5, ¶ 8.] 


[bookmark: _Toc382839521]V.	AEP OHIO’S ATTACKS ON MR. YANKEL’S CREDIBILITY ARE MISLEADING AND MISGUIDED.
[bookmark: _Toc382839522]A.	AEP Ohio’s Claims Regarding Mr. Yankel’s Credibility Are Unfounded And Are Contradicted By The PUCO’s Reliance On Mr. Yankel’s Testimony In Previous Cases, Including The Duke Storm Case.
Much of AEP Ohio’s argument centers on the credibility of OCC witness Yankel. AEP Ohio attacks the credibility of Mr. Yankel as a witness in a variety of ways.  For one, AEP Ohio attempts to disparage Mr. Yankel’s testimony as an after-the-fact accounting review of AEP Ohio’s storm costs.[footnoteRef:76]  AEP Ohio’s argument is illogical. [76:  See AEP Ohio Brief at 28.] 

An after-the-fact accounting review is the only type of review that can be conducted regarding storm costs.  The PUCO recognized this when it ordered that AEP Ohio has the burden of demonstrating that its storm costs “were” prudently incurred and reasonable.[footnoteRef:77]  The PUCO certainly could not conduct a pre-review of storm costs because it would not know what costs would be incurred.  And to review storm costs as they occurred would likely lead to complaints by AEP Ohio that the PUCO was hampering restoration efforts. [77:  ESP 2 Order at 69.] 

AEP Ohio’s argument is also wrong.  Mr. Yankel performed more than a mere accounting review.  He also examined whether the Storm Services’ facilities were actually needed in some areas.  He found several areas where out-of-state contractors working on storm restoration were staying in hotels even though Storm Services’ staging areas in the same communities were under-utilized.  AEP Ohio thus was paying for Storm Services’ beds that were not slept in and meals that were not eaten at the same time it was paying for contractors to sleep in motels and eat in restaurants in the same community.  Such costs were imprudently incurred, and customers should not have to pay these costs.
AEP Ohio also asserts that Mr. Yankel’s testimony should be disregarded because he “is a regulatory auditor experienced in record review of concepts and admittedly has no experience with storm restoration oversight or efforts.”[footnoteRef:78]  But storm restoration experience is not a prerequisite for determining the reasonableness and prudence of a utility’s storm costs.  If it were, few, if any, PUCO Staff members would be qualified to render an “expert” opinion on a utility’s storm costs.   [78:  AEP Ohio Brief at 20-22.] 

Contrary to AEP Ohio’s position, the real standard for expertise regarding the reasonableness and prudence of storm costs is whether the witness “is qualified by evidence of his/her expertise, training and special knowledge.”[footnoteRef:79]  Mr. Yankel has such knowledge and experience.  AEP Ohio takes the condescending position that Mr. Yankel is not a credible witness because he does not have hands-on experience in storm restoration.[footnoteRef:80]  AEP Ohio’s opinion, however, is contradicted by the fact that PUCO itself has acknowledged Mr. Yankel’s expertise in numerous proceedings, including the 2009 Duke storm cost case.   [79:  See http://legal-dictionary.thefreedictionary.com/Expert+witnesses.]  [80:  See AEP Ohio Brief at 20.] 

In the Duke case, the PUCO reduced the amount of Duke’s storm costs to be collected from customers through the rider by half, based largely on Mr. Yankel’s testimony.[footnoteRef:81]  And the PUCO’s rulings to disallow charges were upheld on Duke’s appeal to the Supreme Court.[footnoteRef:82] [81:  In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the Initial Level of Its Distribution Reliability Rider, Case No. 09-1946-EL-RDR, Opinion and Order (January 11, 2011).]  [82:  See Duke, supra note 5.] 

Another assertion by AEP Ohio is that Mr. Yankel is not credible because he responded differently to a question from AEP Ohio’s counsel on the stand than he did at deposition.[footnoteRef:83]  The exchange at the hearing was the following: [83:  See AEP Ohio Brief at 15.] 

Q. 	And you do not believe there is a need to factor any impact on the utility in determining the public interest, correct?
A.	If we’re talking about imprudent costs, I think that’s correct, there is no need to factor in the impact on the utility.  I’m not looking at taking away dollars from the company that are deserved.  I’m just looking at taking away dollars from the company that aren’t deserved.[footnoteRef:84] [84:  Tr. Vol. V at 912-913.] 

At the deposition, the question and answer (as recited by Mr. Yankel at the hearing) were as follows:
“Is there any factor in the public interest that takes into account the impact on the utility?”
“I don’t believe so.” Answer: “I don’t believe so.  I do not believe the utility’s the public.”[footnoteRef:85] [85:  Id. at 915.] 

Not only was the question AEP Ohio’s counsel asked at hearing phrased differently from the one put to Mr. Yankel at his deposition, the difference between the responses is inconsequential.  In both responses, Mr. Yankel stated that he does not believe there is a need to factor the impact on the utility in determining the public interest.
If AEP Ohio’s argument on this point is to show some sort of bias on Mr. Yankel’s part,[footnoteRef:86] it misses the mark.  In expounding on his position, Mr. Yankel stated: “I’m not looking at taking away dollars from the company that are deserved.  I’m just looking at taking away dollars from the company that aren’t deserved.”[footnoteRef:87]  This statement does not suggest any bias in Mr. Yankel’s testimony. [86:  See AEP Ohio Brief at 15.]  [87:  Tr. Vol. V at 913.] 

As an expert witness, Mr. Yankel is expressing his opinion, and his opinion is different from that of AEP Ohio’s witnesses.  AEP Ohio’s witnesses originally recommended that the PUCO authorize AEP Ohio to charge customers nearly the entire amount of AEP Ohio’s storm costs – more than $60 million –plus about $8 million in carrying charges.[footnoteRef:88]  To AEP Ohio, it is not bias for its witnesses to recommend that their utility collect lots of money from Ohioans.  But for AEP Ohio, a witness who does not recommend that AEP Ohio should charge customers lots of money becomes not credible.  As in any other case involving expert witnesses, it is up to the PUCO to determine the weight to be given each witness’s testimony. [88:  See AEP Ohio Ex. 3 (Dias Testimony), Exhibit SJD-2, page 1 of 2.] 

AEP Ohio’s views regarding Mr. Yankel’s credibility are misguided.  The PUCO should disregard AEP Ohio’s arguments.
[bookmark: _Toc382839523]B.	AEP Ohio’s Use Of A 35-Year-Old Court Case In An Effort To Disparage Mr. Yankel Is Appalling.
Having nothing of substance to undermine Mr. Yankel’s credibility, AEP Ohio tried to disparage his character.  After obviously finding nothing helpful to its cause in the more than 140 cases Mr. Yankel has participated in as an expert witness,[footnoteRef:89] AEP Ohio dredged up a 1980 U.S. appellate court decision involving a lead pollution study Mr. Yankel co-authored with two other individuals in the late 1970s.  AEP Ohio, however, mischaracterizes the findings in the case.   [89:  See OCC Ex. 2A (Yankel Testimony), Exhibit AJY-1.] 

According to the court opinion attached to AEP Ohio’s brief, the study was one of several the U.S. Environmental Protection Agency (“EPA”) relied upon in promulgating standards for lead levels in the air and in human blood.[footnoteRef:90]  The court case concerns an appeal of the standards by the Lead Industries Association (“LIA”) and St. Joe Minerals Corporation. [90:  Id., Attachment at 2.] 

The court opinion states that after oral argument in the appeals, but before a decision was rendered:[footnoteRef:91] “LIA filed a motion for leave to file certain documents with the court and, on the basis of these documents, to have the court remand the case to EPA or, alternatively, to hold the case in abeyance pending the outcome of supplemental proceedings before the Agency.”[footnoteRef:92]  One of the documents was an affidavit by Mr. Yankel in which he raised two issues.  First, Mr. Yankel stated that he had become aware of a previously undetected error in the study he co-authored.[footnoteRef:93]  He concluded that the air lead levels shown in the study are in error by a factor of 25 percent or more.[footnoteRef:94]  Second, Mr. Yankel agreed with an objection raised by LIA in its briefs in the case.  Mr. Yankel objected that EPA used one method to calculate the air lead/blood lead ratio indicated by the data in his study and different methods for calculating the ratios indicated by the data in the other two studies discussed in the preamble to the final regulations.[footnoteRef:95] [91:  The court issued its opinion regarding the standards concurrently with the opinion AEP Ohio cites in this case.  See Lead Industries Ass’n, Inc. v. EPA, 647 F.2d 1130 (D.C.Cir.1980).]  [92:  AEP Ohio Brief, Attachment at 1.]  [93:  Id., Attachment at 2.]  [94:  Id.]  [95:  Id.] 

 The court ultimately denied LIA’s motion.[footnoteRef:96]  But instead of focusing on Mr. Yankel’s credibility, as AEP Ohio suggests,[footnoteRef:97] the court merely weighed the evidence before it.  The court raised three points.  First, the court addressed Mr. Yankel’s objection to the EPA using different methods among the three studies in calculating air lead/blood lead ratios.  The court dismissed this objection because it “repeats an objection LIA raised in its briefs in the lead standards case which we dealt with in our opinion in the case.”[footnoteRef:98] [96:  See id., Attachment at 1.]  [97:  See id. at 22. ]  [98:  Id., Attachment at 4 (footnotes omitted).] 

Next the court stated that, even assuming that Mr. Yankel’s claim of error in the study was correct, it was not enough to warrant remand of the lead standards to EPA.[footnoteRef:99]  The court noted that the study Mr. Yankel co-authored was only one of three studies that were discussed in the preamble to the final regulations and that the three studies were only part of the evidence EPA relied on in adopting the standards.[footnoteRef:100]  The court stated that it would still conclude that other documents and testimony in the record adequately supported EPA’s lead standards.[footnoteRef:101]  The court stated that “[i]t is clear from this that there simply can be no basis for LIA’s claim that an alleged error in the Yankel study would justify delaying our review of the lead standards.”[footnoteRef:102]  In other words, LIA had not made a case sufficient to warrant remanding the standards to EPA. [99:  Id.]  [100:  Id.]  [101:  Id.]  [102:  Id.] 

Finally, the court expressed doubt that there was an error in the study Mr. Yankel co-authored and about whether the error had any effect on the ratios indicated by the study.[footnoteRef:103] The court stated that (unlike Mr. Yankel’s testimony in this proceeding) there were no “facts, data or analysis to support this claim of error or information that would have allowed EPA or other interested parties to evaluate the claim of error.”[footnoteRef:104]  The court also noted letters written to the EPA by the study’s other two co-authors who defended their work.[footnoteRef:105]  (In sworn testimony at the hearing in this case, Mr. Yankel gave a different account of his conversations with his co-authors than was presented in their unsworn letters to EPA.[footnoteRef:106])  Thus, the court’s decision on this point was a “battle of experts” and the court, looking at the complete record, determined that “it appears that Mr. Yankel’s claim of error is anything but proven.”[footnoteRef:107]  Thus, the court did what courts do – it weighed the evidence and came to a decision based on the evidence. [103:  Id.]  [104:  Id.]  [105:  Id. at 4-6.]  [106:  See Tr. Vol. V at 964.]  [107:  AEP Ohio Brief, Attachment at 4 at 6.] 

AEP Ohio reads far too much into the court’s decision in its zeal to denigrate Mr. Yankel’s reputation.  This is evident in the heading on page 22 of AEP Ohio’s brief, where AEP Ohio states that the court “recommended the EPA refer Mr. Yankel to the Department of Justice for investigation into previous statements that raised questions about his credibility.”  (Emphasis added.)  But, as the footnote cited in AEP Ohio’s brief shows,[footnoteRef:108] the court made no such recommendation. [108:  Id. at 23.] 

Instead, the court noted the EPA’s concerns about Mr. Yankel’s statements and stated, in pure dictum, that “EPA may want to consider pursuing this matter further and, if necessary, referring the matter to the Department of Justice for investigation pursuant to 18 U.S.C. ss 371, 1001 (1976).”[footnoteRef:109]  Contrary to AEP Ohio’s misrepresentation of the court’s dictum, the court merely opined as to a possible course of action for EPA to take. [109:  Id., Attachment at 6, n. 20 (emphasis added).] 

Further, the court’s statement was not addressed specifically to Mr. Yankel.  LIA was the appellant in the case, and LIA – not Mr. Yankel – had the most at stake if the standards were amended.  It is obvious that the court’s dictum was directed toward actions taken by LIA, not by Mr. Yankel.  
Moreover, it is not “unbelievable” that Mr. Yankel would have no knowledge of the court’s decision in the case, as AEP Ohio claims.[footnoteRef:110]  Mr. Yankel was not a party to the proceeding.  His total involvement in the appeal was the filing of an affidavit based on his genuine belief that there was an error in the study.[footnoteRef:111]  Further, he was living in Idaho at the time[footnoteRef:112] and thus had no regular contact with any of the litigants in the case. [110:  AEP Ohio Brief at 23.]  [111:  See Tr. Vol. V at 964.]  [112:  See OCC Ex. 2A (Yankel Testimony) at 1.] 

Most important, the evidence shows that neither EPA nor the Justice Department took any action involving Mr. Yankel.  On recross-examination by AEP Ohio’s counsel, Mr. Yankel confirmed that he is not aware of any further proceedings regarding his affidavit.[footnoteRef:113]   [113:  Tr. Vol. V at 1001-1002.] 

AEP Ohio’s feeble attempts to discredit Mr. Yankel are part of its desperate effort to misdirect the PUCO’s attention from the fact that the Stipulation violates regulatory principles of the ESP 2 Order and R.C. 4905.22.  The PUCO should not give credence to AEP Ohio’s misleading and disparaging statements.

[bookmark: _Toc382839524]VI.	CONCLUSION
In addressing Duke’s appeal of the PUCO’s Hurricane Ike decision, the Ohio Supreme Court stated: “Duke had not been given a blank check, but an opportunity to prove to the commission that it had reasonably and prudently incurred the costs it sought to recover.”[footnoteRef:114]  AEP Ohio also has not been given a blank check regarding the collection of major storm costs for 2012.  AEP Ohio must also prove that costs it collects from customers through the rider are reasonable and prudent.  AEP Ohio has not met its burden of proof that the $54.8 million (plus carrying charges) that the Stipulation would allow AEP Ohio to collect from customers through the rider represents only reasonable and prudent storm costs. [114:  Id., ¶ 9.] 

The Stipulation in this case does not meet the three-prong test for PUCO approval.  The Stipulation represents the interest of the commercial and industrial intervenors; it does not represent a diversity interests, [footnoteRef:115] including the interest of the largest segment of AEP Ohio’s customers – residential customers.  The Stipulation also does not benefit customers or the public interest because, among other things, it adds carrying charges that the PUCO has not approved to the costs to be collected from customers through the rider.  And the Stipulation violates important regulatory principles embodied in the ESP 2 Order and Ohio law by allowing AEP Ohio to collect major storm costs that are not reasonable or prudent. [115:  See AEP Ohio Ex. 2 (Spitznogle Testimony) at 3.] 

The PUCO should reject the Stipulation.  The PUCO should reduce the $61 million AEP Ohio originally sought in its Application by the $17.9 million in unreasonable and imprudent costs identified by Mr. Yankel.  The PUCO should also reduce the amount AEP Ohio will collect from customers through the rider by the $20 million that AEP Ohio was previously obligated to use to benefit customers, as the PUCO suggested in the Long Term Forecast Case.  Consumers who have already incurred substantial costs from the storms at issue in this case need to be protected.
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