BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

	In the Matter of Intrastate Carrier Access Reform Pursuant to S.B. 162.
	)

)
	Case No. 10-2387-TP-COI




REPLY COMMENTS ON THE IMPACT OF THE FCC’S REPORT AND ORDER

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I.
INTRODUCTION

As part of its advocacy on behalf of residential consumers, the Office of the Ohio Consumers’ Counsel (“OCC”) files reply comments in this proceeding where the Public Utilities Commission of Ohio (“PUCO” or “Commission”) addresses whether to reduce Ohio telephone companies’ intrastate access charges.
  R.C. 4927.15(C) gives the Commission the authority “to address carrier access policy and to create and administer mechanisms for carrier access reform, including, but not limited to, high cost support.”
  To that end, the Commission’s staff proposed a plan that would allow carriers to recoup lost access charge revenue through a statewide fund that all carriers ​– and, presumably, their customers – would pay into.

In an Entry issued on January 18, 2012,
 the PUCO asked for comment on the impact on this proceeding of the Report and Order issued by the Federal Communications Commission (“FCC”) in its broad-ranging universal service reform rulemaking.
  In its Report and Order, the FCC adopted bill-and-keep as the default methodology for all intercarrier compensation traffic, under which a carrier generally looks to its own subscribers, rather than to other carriers and their customers, to pay for the costs of its network.
  The PUCO staff’s proposal is at odds with the FCC’s scheme.

On February 10, 2012, OCC filed initial comments in response to the January 18 Entry.  OCC reiterated the point made in earlier filings in this proceeding that Sub. S.B. 162 does not require the Commission to do anything regarding intrastate access charges, and that the law requires access charge reform to be revenue neutral only if the PUCO reduces a telephone company’s rates for carrier access.
  OCC noted that because the FCC ordered the changes in intrastate access charges and provided a federal mechanism to compensate carriers for reduced access revenues, Sub. S.B. 162 does not require the PUCO to ensure revenue neutrality for affected carriers.
  In addition, because of the numerous court appeals of the Report and Order, OCC recommended that the Commission defer action in this proceeding until the appeals have run their course.

II.
DISCUSSION

A.
Most of the Initial Comments Were Consistent with OCC’s Position.

Most of the other initial comments in response to the January 18 Entry expressed positions similar to OCC’s.  Both CenturyLink and the MACC Coalition urged the Commission to delay any action in this proceeding until there is more clarity regarding the FCC’s Report and Order.
  Cincinnati Bell, Sprint Nextel and the Ohio Cable Telecommunications Association (“OCTA”) all note that the Access Recovery Fund (“ARF”) proposed by Commission Staff is unnecessary because of federal intercarrier compensation programs.
  Verizon, Cincinnati Bell, Frontier and Windstream all believe this proceeding is no longer necessary and recommend that the PUCO terminate it.

Except for the position taken by the Small Local Exchange Carriers Group (“SLECs”),
 which will be discussed below, very little in the initial comments suggested that the Commission should do anything.  OCTA urged the PUCO to prepare to review the state filings that incumbent carriers must make as a result of the Report and Order.
  AT&T suggested that the PUCO develop a process for handling the changes in terminating traffic charges necessitated by the Report and Order.
  Both address the process for implementing the Report and Order, and not the issues raised by the PUCO staff proposal.

B.
Proposals for the Commission to Move Forward with Reducing Intrastate Access Charge Are Misguided.

Only two commenters – Sprint Nextel and the SLECs – urged the Commission to order access charge reductions.  Curiously, while opposing the ARF or a similar state fund,
 Sprint Nextel urged the Commission to move forward on reducing intrastate access charges.
  Sprint Nextel states that the Report and Order permits states to reduce terminating intrastate access rates “more quickly than the FCC schedule….”
  But the portion of the Report and Order that Sprint Nextel relies on for support would require states to set up their own compensation fund: “Nor does this Order prevent states from reducing rates on a faster transition provided that states provide any additional recovery support that may be needed as a result of a faster transition.”
  

Thus, the Commission apparently could not speed up reducing intrastate access charges without establishing the very fund that Sprint Nextel opposes.  The Commission should reject Sprint Nextel’s suggestion to speed up reductions in intrastate access rates.

The SLECs were the only commenters urging the Commission to move forward with the PUCO staff proposal to reduce access charges and to establish the ARF.  The SLECs recognized that the FCC’s “bill-and-keep” regime “partially, but not completely, preempts this Commission’s intrastate rate setting authority.”
  They also urged the Commission to move forward despite (or possibly because of) the uncertainty caused by the appeals of the Report and Order: “It is true that, unless successful on appeal, the Ohio Commission cannot stop the continuing reduction of intercarrier compensation to zero, but it can and should control the terms and conditions of initial step [sic] to parity.”
  The SLECs urged the Commission to hurriedly adopt the PUCO staff proposal, including the ARF, by April 2, 2012
 “[i]n order to best accomplish the state-specific goals set forth in SB 162 while remaining consistent with the mandates of the FCC….”
  The SLECs, however, are misguided in their view.

First, as discussed above, the General Assembly did not set any goal for the state of Ohio for reducing intrastate access charges.  Instead, in Sub. S.B. 162, the legislature did not mandate that the Commission reduce intrastate access charges and thus gave the Commission the option to reduce the charges.  The Commission may reduce the charges.  And revenue neutrality – the reason for the ARF – is required only if the PUCO reduces intrastate access charges.  Through the Report and Order, the FCC has taken away the need for this Commission to reduce access charges.  The Commission need not, and should not, adopt the PUCO staff proposal.

Second, through the Report and Order, the FCC provided a federal means for carriers to be compensated for lost access revenues – the Connect America Fund (“CAF”).  The FCC did so in order to avoid financial burdens on states – like Ohio – that do not already have universal service funds in place.  As the FCC noted:

[A]dopting a uniform federal transition and recovery mechanism will free states from potentially significant financial burdens.  Our recovery mechanism will provide carriers with recovery for reductions to eligible interstate and intrastate revenue.  As a result, states will not be required to bear the burden of establishing and funding state recovery mechanisms for intrastate access reductions, while states will continue to play a role in implementation.  Furthermore, the Residential Rate Ceiling adopted as part of our recovery mechanism will help ensure that consumer telephone rates remain affordable, and will also recognize so-called “early adopter” states that have already undertaken reform of intrastate access charges and rebalanced rates.

Because all carriers, including the SLECs, have the CAF available to them, there is no need for the PUCO to establish a duplicative funding mechanism on the state level.  

Third, the only new argument the SLECs proffer for adopting the PUCO staff proposal, including the ARF, is so that the Commission may “preserve” its “substantive exercise of jurisdiction and control over local matters, not just with respect to access rates and intercarrier relations, but more importantly with regard to local rates.”
  The SLECs use this argument in an effort to prop up their position that the PUCO staff-proposed ARF is better because the fund is created through “contributions” (i.e., the payment of surcharges) from customers of all carriers in Ohio, not just the customers of the carrier that is reducing its access charges.
  This is just not the case.  

The FCC did not preempt state commissions in governing local rates.  This is clear from the Report and Order, which states, “To the extent the traffic at issue is intrastate in nature and subject to section 252(d)’s pricing standard, states retain the authority to regulate the rates that the carriers will charge their end users to recover the costs of transport and termination to ensure that such rates are ‘just and reasonable.’”
  

The FCC did not mandate that carriers collect lost access charge revenues from their customers.  Instead, the FCC requires those carriers that do seek to collect lost revenues to do so from their own customers.  Although the FCC bill-and-keep system is flawed because it does not require cost-based collection of intrastate access charge reductions, the FCC’s plan is inherently fairer than the proposed ARF, which would require customers of all carriers in Ohio – including carriers that already have reduced intrastate access charges – to foot the bill for access charge reductions by some carriers.

Fourth, it would be unwise for the Commission to hastily adopt an Ohio-specific access charge regime now, while the court appeals are pending in the Tenth Circuit.  The SLECs suggest that the “substantial time and effort”
 expended in developing the PUCO staff proposal would be wasted if the Commission does not rush headlong into adopting and implementing the PUCO staff’s plan, including the ill-advised ARF.
  In fact, the Commission could be wasting its time and resources by implementing the PUCO staff’s plan while the Commission’s jurisdiction to do so remains in question.  

The PUCO staff’s plan – which involves requiring customers of all carriers to pay for the lost access charge revenues of some carriers – is inconsistent with the FCC’s regime, whereby carriers that reduce their access charges must first try to recoup revenues from their own customers, and then seek assistance from the CAF.  If the FCC’s plan is upheld on appeal, the Commission would then need to restructure the Ohio-specific plan in order to be consistent with the FCC’s regime.

Until there is certainty as to the FCC’s parameters for intercarrier compensation and the Commission’s role, the Commission should not establish an intrastate access restructuring plan or an intrastate access recovery fund for Ohio, both of which will likely result in more charges to be paid by customers.  In order to avoid adding to the cost of customers’ telephone service, the Commission should take a “wait and see” approach to access charge reform in Ohio.

III.
CONCLUSION

Sub. S.B. 162 contains no statutory mandate for the Commission to reduce intrastate access charges.  And now that the FCC – not this Commission – has ordered reductions in intrastate access charges, the Commission need not even ensure that the reductions are revenue neutral.  The CAF is available to carriers that need it.

The Commission has appealed the FCC’s Report and Order.  That is all it need do, and indeed should do, regarding the intrastate access charge issue.  To protect consumers from unnecessary telephone surcharges, the Commission should refrain from moving forward with this proceeding.
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� The fact that OCC might not respond to a particular argument raised in the initial comments should not be construed as OCC’s acquiescence to that argument.


� R.C. 4927.15(C) was adopted in Substitute S.B. 162 (“Sub. S.B. 162”), which became effective on September 13, 2010.


� See Entry (November 3, 2011), Appendices A & B.


� Entry (January 18, 2012) (“January 18 Entry”) at 2-3.


� In the Matter of Connect America Fund, WC Docket No. 10-90, et al., Report and Order and Further Notice of Proposed Rulemaking (released November 18, 2011) (“Report and Order”).


� Id., ¶ 736.


� OCC Comments at 4-5.  See R.C. 4927.15(B).


� OCC Comments at 4-5.


� Id. at 5.


� CenturyLink Comments at 6; MACC Coalition Comments at 5.  The MACC Coalition is comprised of tw telecom, Level 3 Communications, Inc., EarthLink Business, f/d/b/a One Communications and First Communications.  MACC Coalition Comments at 2, n. 2.


� See Cincinnati Bell Comments generally, Sprint Nextel Comments at 4-5, OCTA Comments at 2-5.


� Verizon Comments at 4; Cincinnati Bell Comments at 5; Frontier Comments at 3; Windstream Comments at 3.  Although OCC, in initial comments, did not recommend terminating the proceeding, the Commission should consider this option.


� The SLEC Group are all represented by counsel at a single law firm, and include: Arcadia Telephone Company, Arthur Mutual Telephone Company, Ayersville Telephone Company, Bascom Mutual Telephone Company, Benton Ridge Telephone Company, Buckland Telephone Company, Champaign Telephone Company, Chillicothe Telephone, Columbus Grove Telephone Company, Conneaut Telephone Company, Continental Telephone Company, Doylestown Telephone Company, Farmers Mutual Telephone Company, Fort Jennings Telephone Company, Germantown Independent Telephone Company, Glandorf Telephone Company, Kalida Telephone Company, Inc., Little Miami Communications Corporation, McClure Telephone Company, Middle Point Home Telephone Company, Minford Telephone Company, New Knoxville Telephone Company, Nova Telephone Company, Oakwood Telephone Company, Orwell Telephone Company, Ottoville Mutual Telephone Company, Pattersonville Telephone Company, Ridgeville Telephone Company, Sherwood Mutual Telephone Association, Sycamore Telephone Company, Telephone Service Company, Vanlue Telephone Company, Vaughnsville Company, and Wabash Mutual Telephone.  See SLEC Comments at 1, n.1.


� OCTA Comments at 5-6.


� AT&T Comments at 3-4.  AT&T stated in its initial comments that it had not yet developed its position concerning originating traffic.  Id. at 4.


� Sprint Nextel Comments at 4-5.


� Id. at 3.


� Id.


� Report and Order at n. 1542 (emphasis added).


� SLEC Comments at 2.


� Id. at 5.


� Id. at 16.


� Id. at 5.


� Report and Order, ¶ 795 (emphasis in original).


� SLEC Comments at 12.


� See id. at 13.


� Report and Order, ¶ 776, citing 47 U.S.C. § 252(d)(2)(A) (emphasis in original).


� SLEC Comments at 2.


� Id. at 15-16.
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