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INTRODUCTION

In its Entry dated April 4, 2007, the Public Utilities Commission of Ohio (Commission) presented its Staff’s (Staff) proposed modifications (“Proposed Rules”) to the regulations pertaining to the (1) Preservation of Records by Electric, Gas, Water, and Sewage Disposal Utilities at Chapters 4901:1-9 et seq. and Appendix A; (2) Electric Service and Safety Standards (“ESSS”) at Chapters 4901:1-10 et seq.; (3) Competitive Retail Electric Service (“CRES”) Providers at Chapters 4901:1-21 et seq.; (4) Interconnection Service at Chapters 4901:1-22 et seq.; (5) Electric Reliability, Safety and Customer Service Standards Enforcement at Chapters 4901:1-23 et seq.; (6) Certification of CRES Providers at Chapters 4901:1-24 et seq.; and (7) Market Monitoring at Chapters 4901:1-25 et seq. of the Ohio Administrative Code (“O.A.C.”).  The Commission sought initial comments and reply comments from interested parties on the Proposed Rules no later than Friday, June 8, 2007, and July 24, 2007, respectively. 

On May 1, 2008, Governor Strickland signed into law Amended Substitute Senate Bill No. 221 (“SB 221”) amending various provisions of Amended Substitute Bill No. 3 (“SB 3”).  Among those amendments are various revisions to Section 4905.31 of the Ohio Revised Code (R.C.) and Chapter 4928 of the R.C., which necessitate corresponding modifications to many rules currently under review in the above-captioned proceeding.  As a result SB 221 and various comments that were previously received pursuant to the pending five-year rule review, the Staff reconsidered its Proposed Rules contained in Chapters 4901:1-9, 4901:1-10, 4901:1-21, 4901:1-22, 4901:1-23, 4901:1-24, and 4901:1-25, O.A.C., and recommends revisions to its previously issued proposed rules, as well as additional modifications consistent with SB 221.  

Duke Energy Ohio (DE-Ohio) is an Ohio corporation engaged in the business of supplying electricity and natural gas to consumers in Southwestern Ohio and is a public utility as defined by Sections 4905.02 and 4905.03 of the Ohio Revised Code (R.C.).  The Staff’s proposed changes, if adopted, will directly impact DE-Ohio’s provision of electric service to consumers in Southwestern Ohio.  
DE-Ohio provided initial comments on June 8, 2007, as well as reply comments on July 24, 2007, which addressed previously proposed modifications to the aforementioned rules in this case.  DE-Ohio appreciates the opportunity to provide additional comments concerning Staff’s proposed modifications to the aforementioned rules, in light of the adoption of SB221.  DE-Ohio believes that many of the Staff’s proposed modifications will further the Commission’s objective to eliminate redundancies and inconsistencies among various chapters of the O.A.C.  DE-Ohio’s comments are intended to offer specific suggestions to support the objectives of SB 221, as well as to seek further clarification concerning proposed modifications that are ambiguous.  DE-Ohio’s comments are arranged such that specific comments focusing on newly proposed rules are provided collectively under separate headings.  DE-Ohio also provides responses to specific questions posed in the Commission’s Entry.  Accordingly, DE-Ohio respectfully submits the following comments regarding the Staff’s proposed changes to its Proposed Rules.  
SPECIFIC COMMENTS
I.
4901:1-9 et seq.: Regulations to Govern the Preservation of Records

DE-Ohio reiterates its recommendations made in its initial comments dated June 08, 2007, and its reply comments dated July 24, 2007, concerning record retention timelines included at Appendix A under 4901:1-9-06, O.A.C.  Specifically, DE-Ohio recommends that the Commission adopt record retention timelines that are consistent with those of the Federal Energy Regulatory Commission (FERC).  According to the Commission’s Entry, dated April 4, 2007, the proposed modifications to Appendix A of 4901:1-9-06, O.A.C., are designed to substantially condense regulations associated with record retention.  During its May 3, 2007, technical conference, the Commission Staff also indicated that it made such modifications in order to better align Ohio’s regulatory requirements with those of the FERC.  As SB 221 mandates uniformity concerning regulatory requirements, DE-Ohio suggests that the Commission reconsider adopting record retention requirements that are aligned with those adopted by of the FERC.   DE-Ohio contends that these changes will afford Ohio electric utilities the ability to maintain consistency between federal and state regulatory requirements. 

II.
4901:1-10 et seq.: Electric Service & Safety Standards

A.
4901:1-10-01: Definitions.  
Under 4901:1-10-01(O), the Commission Staff defines the term, “fraudulent act.”  In so doing, the Staff also clarifies, “fraudulent act does not include tampering.”  The Commission Staff does not, however, include a definition for the term, “tampering.”  To ensure consistency, DE-Ohio recommends that the Commission add the definition for “tampering” consistent with the definition included in Section 4901:1-17-01, O.A.C.  
B.
4901:1-10-02: Purpose and Scope.  
DE-Ohio reiterates its recommendation concerning the proposed changes to 4901:1-10-02(F) and (G), O.A.C.  Under 4901:1-10-02(F), the Staff proposes to limit the rebuttable presumption that is afforded Ohio electric utilities related to complaints regarding the adequacy of service provided either to individual customers or consumers or to any segment of the system of an electric utility or transmission owner.  Under 4901:1-10-02(G), the Staff proposes to preclude Ohio electric utilities from limiting or eliminating their liability for consumer losses included in their tariffs.  DE-Ohio renews its argument against including these proposed provisions in the final rule.  

The Commission Staff has steadily increased its oversight and scrutiny of the operational aspects of each utility’s transmission and distribution reliability management.  Although such oversight may be necessary in isolated circumstances, the overall effect is to lessen the utility’s discretion to meet the requirements mandated by the Commission according to its own management policies and programs.  DE-Ohio would urge the Commission to allow the utilities to manage their assets so as to provide adequate service and to eliminate the “rebuttable presumption” disclaimer in Section (02)(F), which restricts the applicability of a rebuttable presumption regarding customer complaints that concern adequacy of service 
Ultimately, Staff’s business requirements limit the ability of the electric utilities to use their judgment to formulate business practices that properly avoid liability issues and complaints.  Further, the inability to include liability protection language in tariffs places Ohio electric utilities in an untenable position, as it forces Ohio electric utilities to rely on Staff’s prescriptive reliability compliance requirements without any ability to avoid liability when/if customers have complaints.  If Ohio electric utilities are able to determine their own business practices, they are likely to be more amenable to assume liability risks.  If Ohio electric utilities must follow the Staff’s business practice requirements, compliance with those requirements should be sufficient, as Ohio electric utilities and the Commission rely on Staff’s judgment.  

Likewise, DE-Ohio requests that the Commission strike the proposed language included at 4901:1-10-02(G), O.A.C., which requires Ohio electric utilities to remove exculpatory language from their tariffs that purports to limit or eliminate liability for customer or consumer losses.  Ohio electric utilities should be afforded the ability to include language in their tariffs, which is binding on the Commission in complaint proceedings, that limits and/or eliminates liability when an electric utility has complied with the terms of the Commission Staff’s detailed prescription of the manner in which an electric utility builds, operates, and maintains its transmission and distribution systems.  Should the Commission opt not to eliminate the language included at 4901:1-10-02(F) and (G), DE-Ohio proposes modifying these two provisions to afford deference to Ohio electric utilities who are complying with Staff’s business requirements.
C.
4901:1-10-10: Distribution System Reliability.  
Under Section 4901:1-10-10(B)(2), O.A.C., the Staff proposes the following:

(2) 
Each electric utility in this state shall file with the commission an application to establish company-specific minimum reliability performance standards.

DE-Ohio favors allowing Ohio utilities to provide company-specific minimum reliability performance standards, as nuances associated with differing service territories make it difficult to confine electric utilities to identical minimum reliability performance standards. For example, cycle periods for utilities vary, as does the amount of vegetation removed during each cycle.  Such variances permit the utility to accommodate the differing needs of its customers.  

 DE-Ohio requests further clarification concerning the timeline for the new application process required by the proposed rule.  As proposed, existing applications will remain in effect until new applications can be filed as required; however, DE-Ohio requests that the Commission communicate its expectation to Ohio electric utilities as soon as feasible, in order to afford each Ohio electric utility requisite time to prepare  its new application. 

D.
4901:1-10-11: Distribution Circuit Performance.  
Under Section 4901:1-10-11(C)(3)(h) and (i) of the O.A.C., the Staff appears to propose duplicative language concerning reporting the number of outages during a given reporting period.  Specifically, both (h) and (i) state: “The total number of outages experienced during the reporting period, together with an explanation of the cause of each outage.”  If Sections (h) and (i) are duplicative, DE-Ohio suggests removing section (i).  If additional information is intended for subsection (i), DE-Ohio requests that the Commission provide the necessary clarification to allow interested parties to provide comments. 

E. 4901:1-10-26: Annual System Improvement Plan Report.  
Under Section 4901-10-26(B)(1)(e), O.A.C., the Staff proposes the following:
(e)
List any electric reliability organization standards violations, regional reliability organization standards violations, regional transmission operator operating violations, transmission load relief, the top ten congestion facilities by hours of congestion occurring on the electric utility's and/or transmission owner's facilities, and a description of the relationship between the annual system improvement plan and the regional transmission operator's transmission expansion plan.

DE-Ohio opposes being required to report information that appears to be outside of the scope of the Commission’s jurisdiction.  The implication of the proposed reporting requirements is that Ohio electric utilities will be required to report to the Commission information that is under the FERC’s jurisdiction.  DE-Ohio contends that such a requirement is duplicative and overly burdensome.  As such, DE-Ohio requests that the Commission delete the proposed reporting requirement from the final rule. 
F.
4901:1-10-27: Inspection, Maintenance, Repair, and Replacement of Transmission and Distribution Facilities (circuits and equipment).  
Under Section 4901:1-10-27(C)(2), O.A.C., the Staff proposes the following:

(C)

Each electric utility ​providing transmission service ​​or transmission owner ​shall submit a report​, no later than sixty days after the end of each calendar year ending December​ ​on electronic media in a format prescribed by the commission on or before March ​thirty-first​, to the director of the consumer services department or the director's designee​​ of each year​, that identifies the performance of each transmission circuit for the previous calendar year. Each annual report shall, at a minimum, provide the following information for each transmission circuit:​…
​

(e)​(i) A description of and the rationale for any remedial action taken or planned to improve circuit performance or for taking no remedial action​; and​​.​​
​​

(f)​(j) ​Start ​​The start ​and completion dates of any remedial action taken or planned.​
​​

​(k) The applicable ERO standard requirement.​
​​

​


(l) The applicable ERO standard violation.​
DE-Ohio requests that the Commission adopt the reporting format utilized by the North American Energy Reliability Corporation (NERC).  The NERC’s Transmission Availability Data System (TADS) performance reporting has similar, if not identical, performance reporting requirement.  As Ohio electric utilities will also be required to provide identical information in the NERC TADS report, DE-Ohio requests that the Commission allow electric utilities to utilize the NERC TADS report in order to meet this requirement.  This allows Ohio electric utilities to adopt a more efficient reporting process, as each electric utility can file identical data with the Commission and NERC.

The Staff proposes the following modification under Section 4901:1-10-27(D)(3), O.A.C.:

(3)
If a filing to establish the electric utility's and transmission owner's inspection, maintenance, repair, and replacement programs is not acted upon by the commission within forty-five days after it is filed, the inspection, maintenance, repair, and replacement programs shall be deemed approved on the forty-sixty day after filing.
As a clerical matter, DE-Ohio suggests modifying “forty-sixty day” to “forty-sixth day.”

G. 4901:1-10-32: Cooperation with Certified Governmental Aggregators.  
Under Section 4901:1-10-32(B), O.A.C., the Proposed Rule states the following:

(B) Each electric utility shall provide such customer information list to the governmental aggregator or the electric services company under contract with the governmental aggregator, at no charge. 

DE-Ohio does not object to providing customer information lists to governmental aggregators; however, DE-Ohio contends that Ohio electric utilities should not be required to bear the cost of providing documentation for the benefit of governmental aggregators.  Governmental aggregation lists are expensive to produce.  These lists are more expensive to provide than the standard pre-enrollment list that is provided to both gas and electric certified suppliers for $150.  The Commission has recognized the labor and expense involved in providing these types of lists; as such, the Commission approved DE-Ohio’s gas tariff, which includes a charge of $1,200 for a boundary-verified aggregation list and a charge of $400 for a zip code list for an aggregation.  DE-Ohio requests that the Commission allow Ohio electric utilities to collect, from governmental aggregators, the costs associated with providing these lists to electric governmental aggregators.  
III.
4901:1-21 et seq.: Competitive Retail Electric Service Providers
DE-Ohio does not have comments at this time; however, DE-Ohio reserves the right to provide reply comments.

IV. 4901-1-22 et seq.: Interconnection Service
DE-Ohio does not have comments at this time; however, DE-Ohio reserves the right to provide reply comments. 
V.
4901:1-23 et seq.: Electric Reliability, Safety and Customer Service Standards Enforcement.  

DE-Ohio does not have comments at this time; however, DE-Ohio reserves the right to provide reply comments.

VI.
4901:1-24 et seq.: Certification of CRES Providers.  
DE-Ohio does not have comments at this time; however, DE-Ohio reserves the right to provide reply comments.

VII.
4901:1-25 et seq.: Market Monitoring.  

DE-Ohio does not have comments at this time; however, DE-Ohio reserves the right to provide reply comments.

VIII. 
Commission Questions
DE-Ohio provides the following responses to the Commission’s questions:

1. Although staff has proposed to eliminate the requirement in Rule 4901:1-10-11, O.A.C., to report Momentary Average Interruption Frequency Index (MAIFI), should the service reliability indices and minimum performance standards set forth in Rule 4901:1-10-10(B)(1), O.A.C., include MAIFI and power quality indices as minimum standards?

DE-Ohio is in favor of eliminating MAIFI. Due to the complexity and cost involved in tracking MAIFI, DE-Ohio does not believe that the reliability indices and minimum performance standards set forth in Rule 4901:1-10-10(B)(1), O.A.C., should include MAIFI and power quality indices as minimum standards.  
2. If minimum performance standards for MAIFI and power quality indices are established, should the minimum standards reflect the momentary interruptions experienced by all customers, what would be the expected cost of implementing these minimum standards, and who should bear the cost of implementation?

Again, DE-Ohio is in favor of eliminating MAIFI.  If minimum performance standards for MAIFI and power quality indices are established, they should reflect momentary interruptions experienced by all customers.  In order to track momentary interruptions for all customers, it would become necessary to fit non-monitored substations and line reclosers with communications links and monitoring means to record momentary service interruptions.  This additional cost solely for tracking momentary outages cannot be justified.

3. To the extent staff discovers other redundancies or inconsistencies among the chapters of the Administrative Code currently under review in this proceeding or in Case No. 08-723-AU-ORD, is there any reason not to adopt staff’s proposal of consolidating rules regarding residential and non-residential disconnection, reconnection, establishment of service, and bill payment into one chapter?

DE-Ohio does not take issue with consolidating rules regarding residential and non-residential disconnection, reconnection, establishment of service, and bill payment into one chapter.  DE-Ohio does, however, request that the Commission offer interested parties an opportunity to provide comments and reply comments should the Staff discover substantive redundancies and/or inconsistencies, which extend beyond modifications designed to clarify immaterial issues.
CONCLUSION:

DE-Ohio appreciates the opportunity to provide Initial Comments in this proceeding.  DE-Ohio respectfully requests that the Commission revise the Rules in accordance with DE-Ohio’s suggestions herein and clarify each of the provisions identified by DE-Ohio as ambiguous.
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