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I.
INTRODUCTION
When Ohioans’ utility service is disconnected, their safety and well-being may be jeopardized.  That is why Ohio law and rules of the Public Utilities Commission of Ohio (“PUCO”) were adopted to protect consumers regarding disconnection of their utility service.  In this case, the PUCO is investigating the policies and practices of Duke Energy Ohio, Inc. (“Duke”) in disconnecting residential customers’ utility service.  
This case came about from a complaint proceeding where the PUCO found that Duke had not followed consumer protections rules when it disconnected a customer’s electric service in November 2011.
  Tragically, two consumers at the home died from hypothermia after their electricity had been disconnected.  In that case, the PUCO also determined that a “comprehensive” review of Duke’s disconnection policies and practices is necessary because of the rule violation and the fact that Duke’s disconnection procedures “have remained the same since 2011….”

In addition, the Office of the Ohio Consumers’ Counsel (“OCC”) and Citizens United for Action (“CUFA”) filed a complaint regarding Duke’s disconnection policies and practices in September 2015.
  That complaint alleged that Duke’s disconnection practices were unlawful and unreasonable.  The complaint was based in part on Duke’s extremely high percentage of disconnections of residential customers for nonpayment from 2011 through 2015.
  The complaint also claimed that Duke misinterpreted and misapplied PUCO rules and orders concerning the disconnection of consumers’ utility service during winter months.
  In dismissing the complaint, the PUCO stated the following: “[T]o the extent that it is based on Complainants’ general concerns regarding Duke’s disconnection practices as expressed in statistical data, this complaint is not the appropriate instrument. Rather, the Commission invites Complainants and any other interested stakeholders who have such concerns to participate in the Commission’s investigative audit of Duke’s disconnection practices and policies.”
  The PUCO began this proceeding on the same day.
In an Entry issued on November 29, 2017, the PUCO hired NorthStar Consulting Group (“NorthStar”) to audit Duke’s disconnection practices and procedures.  NorthStar’s final audit report was docketed by the PUCO Staff on March 14, 2018.  The audit report identified numerous areas where Duke does not comply with the PUCO’s disconnection rules and orders.
  NorthStar also noted improvements that Duke could make to protect consumers.  Accordingly, OCC and CUFA respectfully request that the PUCO adopt the auditor’s recommendations, as modified by these Comments.  The PUCO should also adopt the recommendations of OCC and CUFA set forth in these Comments.
II.
OBSERVATIONS AND RECOMMENDATIONS
A.
The audit showed that Duke violated the Winter Heating Rules during the audit period as the PUCO found Duke did in the Pitzer case, so the PUCO assess a $10,000 forfeiture against Duke for each violation since 2011.
The PUCO’s rules require that customers receive an extra notice before their utility service is disconnected during the winter months.
  The notice adds ten days to the date that the customer’s utility service can be disconnected.
  

In the Pitzer case, the PUCO found that Duke had violated the rules when it disconnected a customer’s (Dorothy Easterling) electric service in November 2011.
  Duke had sent Mrs. Easterling a notice of disconnection in late October 2011, but did not disconnect the electric service until early November 2011, during the winter heating season.  The PUCO determined that Duke did not give Mrs. Easterling an extra ten days before disconnecting the electric service, in violation of the rule.

The audit found that Duke committed a similar violation in January 2018.  According to the audit report, Duke properly disconnected a customer’s electric service in August 2017, but left the customer’s gas service connected.
  Duke did not disconnect the customer’s gas service until January 2018, six months after the last disconnection notice given to the customer.  Although the disconnection occurred during the winter heating season, the customer was not given the additional notice provided by the rule.
  
In the Pitzer case, Duke stated that it does not have to follow the winter heating rules where the customer’s energy usage resulting in the past due amount does not occur during the winter heating season months.
  The January 2018 disconnection discussed in the audit report occurred three months after the PUCO found that Duke violated the winter heating rules in the Pitzer case and more than a month after the PUCO affirmed its ruling on rehearing.  The audit shows that Duke continues to have a policy of disconnecting customers during the winter heating season for usage that occurred outside the winter heating season, without providing proper notice.  
NorthStar reviewed only 40 delinquent accounts as part of its sampling of Duke’s disconnection process. But it found one instance where Duke did not follow the winter heating rules. In other words, Duke did not follow the winter rules in 2.5 percent of the customer accounts reviewed in the audit.  Duke disconnected thousands of residential customers during the winter heating season between 2011 and 2017.
  If Duke did not follow the winter rules in 2.5 percent of those disconnections, then potentially hundreds, or even thousands, of consumers were disconnected without the protections of the winter rules.  
Given that the audit found a violation of the winter heating rules, the PUCO should review all customer accounts that Duke disconnected during the winter heating season since 2011 to determine how many other customers may have had their utility service improperly disconnected.  The PUCO should assess a $10,000 forfeiture against Duke for each violation found as a result of this additional review.
B.
The audit found that Duke violated the PUCO’s rule that requires disconnection notices for combination gas and electric customers to show the past due amount for each service.
Under the PUCO’s rules, if a customer who has both natural gas and electric service and who contacts the utility about a disconnection notice, the utility must inform the customer of the total past due amount for each service.
  NorthStar found that Duke does not comply with this rule.

NorthStar monitored a sample of calls from Duke customers who have combination natural gas and electric service.  The customers were responding to a disconnection notice affecting both services.  None of the customers were told the past due amount for each service.  Instead, Duke only informed them of the amount due for natural gas and electric service combined.
  This is a violation of Ohio Adm. Code 4901:1-18-09(G).
NorthStar did not disclose how many customers were in the sample.  The PUCO should investigate and determine how many customers were in the sample. After the number of violations is determined, the PUCO should assess a $10,000 forfeiture against Duke for each violation where a customer was not told the past due amount for each service.

C.
The audit also showed that Duke violated the PUCO rules that give combination natural gas and electric customers the option of choosing which service that is subject to disconnection the customer would like to keep connected.

If their utility services are about to be disconnected, residential customers taking both natural gas and electric service from a utility have the right to choose which service they wish to retain if partial payment can be made.
  The option to choose which service to retain must be disclosed with specificity on the disconnection notice to the customer.
  The disconnection notice must state the past due amount for each service
 and the customer must be offered an extended payment plan to retain either gas or electric service as chosen by the customer.
  If a customer defaults on a payment plan, the customer must be given the opportunity to retain one service by paying the defaulted payment plan portion for either the gas or electric service, as selected by the customer.
  It is clear that the choice of which service to retain belongs to the customer, not the utility.
The audit shows that Duke does not give combination natural gas and electric customers the option of which service to retain when both are to be disconnected for nonpayment.  NorthStar monitored calls from combination natural gas and electric customers who had received a disconnection notice from Duke.  NorthStar found that Duke did not proactively inform them that they could choose which service to retain.
  Further, NorthStar noted that Duke’s policy is to disconnect the customer’s electric service unless the customer requests otherwise.

This could have serious consequences for customers.  Without electricity, most natural gas appliances are useless.  The fans on natural gas furnaces need electricity to operate, so consumers may have no heat in cold weather.  The burners on most gas stoves light electronically, so if the electricity is shut off they might not be usable for cooking.  But if consumers still have electric service, they could at least use space heaters to stay warm and microwave ovens to cook food.  
In addition, retaining electric service is better for customers’ safety and well-being.  Keeping the electric service connected means that customers will have lights and monitoring equipment necessary for personal health and home security.  And retaining electric service would mean that customers would have means for communicating with the outside world (e.g., television, some phones, and Internet access) that aren’t available if the power is off.  

The PUCO’s rules state that the choice for which service to retain should be the customer’s, not Duke’s.  Duke violated the PUCO’s rules by not giving customers the option to retain one utility service when partial payment is made.
NorthStar did not state how many customers in the sample were not given the option of which utility service to keep on.  The PUCO should find out how many customers in the audit sampling were not given the choice to retain a utility service through a partial payment, and assess a $10,000 forfeiture against Duke for each violation of the separation of service rules.
In addition, Duke appears to have violated this rule for several years.  In the Pitzer hearing, OCC Witness James Williams testified regarding this issue.  Mr. Williams noted that the disconnection notice Duke sent to Mrs. Easterling (who was a combination utility customer) in October 2011 did not contain information regarding separation of service, as required by the PUCO’s rules.
  Thus, Duke has been violating the separation of service rules since at least October 2011.  The PUCO should investigate Duke’s failure to inform consumers about their options to retain service during the past seven years and determine that Duke should pay additional forfeitures for violating the rule.
D.
The audit showed that Duke does not offer customers all the payment plan options to avoid disconnection of utility service that are required by the PUCO’s rules.
Under the PUCO’s rules, customers who have received a disconnection notice may propose payment arrangements (a negotiated plan) to avoid disconnection.
  If the utility does not accept the customer’s proposed plan, the utility must offer the customer at least two other payment plans required by the rules.
  One is a plan that requires six equal payments on the past due balances in addition to full payment of the current bill, i.e, a six-month plan.
  The other requires nine equal monthly payments on the past due balances in addition to a budget payment plan for the projected monthly bills.
  The budget payment would end nine months from the initial payment and may be adjusted periodically during the nine-month period as needed.
  During the winter heating season, the utility must also offer customers a plan that requires payment of one-third of the balance due each month (past due balances plus the current bill).
 
In the audit, NorthStar sampled 15 calls concerning payment arrangements.
  The calls were made on November 6, 2017 – during the winter heating season.
  NorthStar found that customers were not consistently offered all possible payment arrangements.  NorthStar stated that two callers were offered only one payment option, and had to ask if they could pay the balance over a longer period of time.  Just one caller was offered all the payment options required by the PUCO’s rules.  None of the callers were offered the opportunity to negotiate a plan.

Rather than giving customers options for payment plans, as required by the PUCO’s rules, Duke’s practice is to relegate customers to its default plan – the six-month plan.
  According to NorthStar’s audit, more than half of the customers who were on payment plans were on the six-month plan (55.7 percent).
  
Duke does not offer customers all the payment plan options required by the PUCO’s rules.  Although NorthStar has offered suggestions to change the process Duke uses to provide customers with payment plan options, Duke should be held accountable for failing to follow the rules.  NorthStar identified 15 instances where Duke did not comply with the PUCO’s rules regarding the offering of payment plans to customers.  The PUCO should assess a $10,000 forfeiture against Duke for each violation, as provided by law.  
E.
The audit found that Duke does not prominently identify disconnection notices that are mailed with the monthly bill, which violates customer protection provisions of the PUCO’s rules.
The PUCO’s rules allow disconnection notices to be included on customers’ regular monthly bills so long as the disconnection notice is prominently identified.
  NorthStar found that Duke does not prominently identify the disconnection notice that is included with monthly bills.
  
NorthStar noted that the bill that includes the 14-day disconnect notice is entirely black and white, and contained no significant graphics indicating the account is past due and subject to disconnection.
  Further, the words “disconnect notice” are in a small font size, and are virtually illegible on pages 2 and 3 of the bill because they are overwritten by the Duke Energy logo.
  And the “important message” box informing customers that their utility service is to be disconnected and the required amount to avoid disconnection is easily overlooked.

A disconnection notice included with a monthly bill must be prominently identified to make customers aware that they need to make an immediate payment to avoid disconnection of their utility service.  But Duke’s non-descript disconnection notice does not create a sense of urgency in customers.  
Mr. Williams’s testimony in the Pitzer case included the “reminder notice” that Duke sent to the customer in that case when their bill first became past due.
  The font size of the words “disconnection notice” on Duke’s bills is the same font size as the words “reminder notice” on the bills.  Customers could believe that the disconnection notice is just a reminder notice that does not have immediate consequences if they do not act. 
Nonetheless, NorthStar incorrectly concluded that Duke’s combination bill/disconnection notice complies with the PUCO’s rules.
  The disconnection notice is not prominently identified on the bill, as required by Ohio Adm. Code 4901:1-18-06(A)(5).  The PUCO should order Duke to revise its disconnection notice so that it complies with this rule.  Parties should also have an opportunity to comment on Duke’s proposed revisions to the disconnection notice.
F.
The audit found that Duke’s ten-day written notice to avoid disconnection under the winter rules does not comply with Ohio law and PUCO rules because it does not inform customers about payment assistance and weatherization plans.
Ohio law requires that residential customers’ natural gas or electric service cannot be disconnected between November 1 and April 15 unless the utility, “at the time it sends or delivers to the premises notices of termination, informs the occupant of the premises where to obtain state and federal aid for payment of utility bills and for home weatherization and information on local government aid for payment of utility bills and for home weatherization.”
  
Because the law refers to “notices of termination” (emphasis added), this means that all disconnection notices delivered to customers during the winter season must include the required information regarding payment assistance and available weatherization programs.  This is reinforced by Ohio Adm. Code 4901:1-18-06(B), which requires that the payment assistance and weatherization information be included in the ten-day notice required during the winter heating season.
Payment assistance and weatherization programs are essentially for the safety and well-being of many low-income families in Ohio.  Payment assistance programs help low-income families keep the heat and lights on in their homes during the winter months.  Weatherization programs can help them save money by reducing their energy usage.  It is important that Ohioans know that these programs exist.
NorthStar found that Duke complies with the disclosure requirements in Ohio law and the PUCO’s rules, despite the fact that Duke’s notice does not mention weatherization, payment assistance, or financial assistance.
  Instead the auditor relies on the fact that the notice refers to “Energy Assistance.”
  Yet NorthStar admits that use of the term “energy assistance” “assumes a certain level of understanding of these programs, benefits offered and potential eligibility.”
  
Duke does not comply with Ohio law and PUCO rules that require notifying customers concerning payment assistance and weatherization programs during winter months.  The PUCO should determine how many ten-day disconnection notices were sent to customers during the audit period and assess a forfeiture against Duke for each notice that violates the statutes and PUCO rules. 
G.
The audit report should have found that Duke’s annual report on customer disconnections does not comply with R.C. 4933.123.
R.C. 4933.123 requires each gas and electric utility to file an annual service disconnection report by June 30th of each year.  The report is required to identify the number of residential customers disconnected for non-payment on a monthly basis from June 1st of the preceding year through May 31st of the current year.  Duke’s most recent annual disconnection report for the period June 1, 2016 through May 31, 2017 was filed at the PUCO under Case No. 17-1069-GE-UNC on June 28, 2017.  The audit report concluded that, based on a review of the report, Duke was in compliance.
  While the audit report does not explain what part of the report was reviewed, there is a discrepancy between the total number of disconnections that is reflected in the audit report and the number of disconnections reported in the annual disconnection report.

The audit report contains the number of residential gas and electric disconnections for non-payment in Exhibit II-3 and Exhibit II-4 for each month during calendar year 2017.  The number of electric and gas disconnections provided in the audit report do not match the number of disconnections for non-payment that Duke filed with the PUCO in its annual disconnection report for the months of January 2017 through May 2017.  The specific discrepancy in the number of natural gas disconnections is shown in Table 1.  The discrepancy in the number of electric disconnections is shown in Table 2. 
Table 1: Duke Reporting of Natural Gas Disconnections 

(January–May 2017)

	Month
	Natural Gas Shut-offs for Non-Payment Reported in the Audit Report

	Natural Gas Shut-offs as Reported by Duke in the Annual Disconnection Report
	Discrepancy 

	January 2017
	272
	289
	17

	February 2017
	352
	397
	45

	March 2017
	297
	339
	42

	April 2017
	268
	308
	40

	May 2017
	306
	353
	47


Table 2: Duke Reporting of Electric Disconnections (January–May 2017)

	Month
	Electric Shut-offs for Non-Payment Reported in the Audit Report

	Electric Shut-offs as Reported by Duke in the Annual Disconnection Report
	Discrepancy

	January 2017
	3,064
	3,341
	277

	February 2017
	3,870
	4,148
	278

	March 2017
	3,513
	3,777
	264

	April 2017
	3,803
	4,105
	302

	May 2017
	4,791
	5,256
	465


Tables 1 and 2 show that there is a discrepancy of approximately 1,800 service disconnections from January 2017 through May 2017 in the total number of natural gas and electric disconnections between the audit report and Duke’s annual disconnection report to the PUCO.  The annual disconnection reports to the PUCO are the single statewide resource that are available for evaluating the number of Ohioans who have their health and safety placed at risk as a result of losing gas and/or electric service.  The importance of the disconnection report (and the accuracy of this reporting) is crucial for policymaking and is underscored by its prominence in Ohio law.  Yet Duke either inaccurately reported the number of service disconnections to the auditor, to the PUCO, or to both.

The PUCO should require the auditor to review Duke’s methodology in calculating the total number of gas and electric customers who are disconnected for non-payment.  Further, the auditor should reconcile any differences in the total number of disconnections between the audit report and Duke’s annual report to the PUCO.  To the extent that Duke failed to accurately report disconnection numbers in its annual disconnection report, the PUCO should assess a $10,000 forfeiture against Duke for each month that it inaccurately reported disconnection data.  In addition, the PUCO should monitor the accuracy of Duke’s future disconnection reports, including hiring an auditor to make sure Duke is complying.
In addition to the number of disconnections, utilities must also report the number of final notices of disconnection issued for non-payment of natural gas and electric service, and the total unpaid dollar amount of the bills associated with the notices.
  Duke’s annual disconnection report fails to include the information required by R.C. 4933.123(B)(2) for each month from June 2016 through March 2017. The auditor should have found that Duke is in violation of these provisions of R.C. 4933.123 as well.  

The annual disconnection report requires separate reporting of gas and electric service disconnections.
  But Duke reported the combined number of gas and electric customers who received final disconnection notices for each month between June 2016 and March 2017.  Duke did separately report the total number of electric customers and gas customers who received a final disconnection notice for April and May 2017, as the PUCO requires.  The PUCO should require the auditor to examine Duke’s service disconnection report filed on June 28, 2017.  In addition, the PUCO should monitor the accuracy of Duke’s future disconnection reports, including hiring an auditor to make sure Duke is complying.
As a separate matter, Duke’s annual disconnection report did not comply with R.C. 4933.123(B)(2) between the months of June 2016 and March 2017 in three respects.  First, it did not include the amount that was owed by electric or gas customers when they received a disconnection notice for those months.  Second, the annual disconnection report did not include separate reporting of amounts owed for gas and electric services when customers received a disconnection notice.  Third, Duke did not report the amount owed by customers as represented on the final notices for those months.  
The PUCO should require the auditor to examine Duke’s service disconnection report filed on June 28, 2017 to determine whether Duke complied with R.C. 4933.123(B)(2) pertaining to the separate reporting of the amount owed on the final notices of disconnection.  As with other aspects of the annual disconnection report, the PUCO should monitor the accuracy of Duke’s future disconnection reports, including hiring an auditor to make sure Duke is complying.

H.
The audit report should have reviewed Duke’s disconnection policies and practices for customers of marketers and found that Duke is in violation of R.C. 4928.10, R.C. 4929.22(D), and PUCO Rules.

The PUCO was required to establish minimum service requirements regarding service disconnections.
  These provisions of Ohio law are intended to protect customers from non-payment associated with competitive charges.  And in fact, the PUCO’s rules could not be more explicit in protecting customers against disconnection for non-payment of competitive charges.  For example, a utility cannot refuse service or disconnect service for failure to pay nontariffed service charges, including charges from marketers.
  A customer cannot be considered delinquent for non-payment of unregulated services provided by a utility.
  Despite these laws and rules, Duke does not separately track non-regulated supplier debt and is apparently disconnecting customers for non-payment of unregulated supplier debt.
Duke’s responses to OCC discovery revealed that when Duke purchases supplier receivables, it does not separately track disconnections for non-payment of the balances that are owed for marketers’ services.
  Therefore, customers are being disconnected for non-payment of debt that originated with a competitive supplier.  
The practice of disconnecting customers for unregulated debt violates R.C. 4928.10(D), R.C. 4929.22(D), and multiple PUCO rules. The PUCO should require the auditor to review Duke’s disconnection policies and practices specific to debt that originates with a marketer.  The auditor should quantify the number of customers who were unlawfully disconnected for non-payment as a result of past due debt to a marketer during the audit period.  The PUCO should assess a $10,000 forfeiture against Duke for each unlawfully disconnected customer. 
I.
The audit report should have found that Duke’s threshold dollar amount for disconnecting residential customers’ utility service is unreasonably low.
The auditor reported that Duke terminates service for residential customers with a past due balance in excess of $100 or for past due security deposits of $25 or more.
  The $100 disconnection threshold amount is the combined amount owed for gas and electric service.  Duke’s combination gas and electric customers are disadvantaged by this low disconnection threshold amount compared to other gas and electric customers in Ohio that are provided service by separate (or unaffiliated) utilities.  
As shown in Table 3, customers of the other major gas utilities in the state have a minimum threshold disconnection amount of at least $100 for just the natural gas service.  While the electric utility threshold disconnection amounts are unknown, they are likely at least $100 and probably more.
Table 3: Threshold disconnection amounts for natural gas service alone

	Gas Utility
	Minimum Threshold Disconnection Amount

	Columbia Gas Ohio
	$100 - $200


	Dominion East Ohio
	$250

	Vectren Energy Delivery Ohio 
	$100

	Duke Energy Ohio
	$100


The PUCO should instruct the auditor to conduct a survey of the minimum threshold disconnection amount for each of the Ohio electric utilities.  The auditor should then recommend a more reasonable increased threshold disconnection amount for Duke’s combination gas and electric customers. 
III.
CONCLUSION
The disconnection laws and rules for utilities are vital consumer protections.  The protections prevent utilities from abusive behavior toward customers who are vulnerable because their utility service is about to be disconnected.  The audit shows that Duke has violated many of these laws and rules.  Evidence from the Pitzer case shows that Duke committed some of these violations in 2011, and thus likely has violated PUCO rules for years.  
NorthStar’s suggested changes to Duke’s disconnection policies and practices may help protect consumers from future harm.  However, NorthStar’s suggestions do not address Duke’s noncompliance with Ohio law and PUCO rules.  
The PUCO should assess forfeitures against Duke as recommended in these Comments.  In addition, the PUCO should order Duke to bring its disconnection policies and practices into compliance with Ohio law and PUCO rules.  The PUCO should conduct a follow-up audit within the next three years to verify that Duke follows this directive.  This is necessary to protect consumers from unlawful disconnection of their utility service.
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� Audit Report at III-29.


� See id. at I-3.  The audit report noted only one customer in the sample elected to use separation of service as an option to avoid disconnection, and that customer chose to keep the electric service on and disconnect the gas service.  Id. at III-30.


� Case No. 15-298-EL-CSS, Direct Testimony of James D. Williams (December 30, 2014) (“Williams Testimony”) at 14-15.  If necessary, OCC requests that the PUCO take administrative notice of Mr. Williams’s testimony.


� Ohio Adm. Code 4901:1-18-09(A).


� Ohio Adm. Code 4901:1-18-09(B).


� Ohio Adm. Code 4901:1-18-09(B)(1).


� Ohio Adm. Code 4901:1-18-09(B)(2).


� Id.


� Ohio Adm. Code 4901:1-18-09(B)(3).


� Audit Report at III-34.


� Id.


� Id. at III-35.


� Id. at III-36.


� Ohio Adm. Code 4901:1-18-06(A)(5).


� Audit Report at III-21.


� Id.


� Id.


� Id.


� See Williams Testimony, Attachment JDW-3.


� Audit Report at III-21.


� R.C. 4933.12(D); R.C. 4933.121(C).  See also Ohio Adm. Code 4901:1-18-06(B)(2).


� Audit Report at III-26.  The same is true of the ten-day call that customers receive under Duke’s disconnection waiver.  Id. at III-27.


� Id. at III-26.


� Id., citing DR 016.


� Audit Report at I-5. 


� Audit Report, Exhibit II-3.


� Audit Report, Exhibit II-4.


� R.C. 4933.123(B)(2).


� R.C. 4933.123(A)(2).


� R.C. 4928.10(D), R.C. 4929.22(D).


� Ohio Adm. Code 4901:1-18-10(D).


� Ohio Adm. Code 4901:1-18-04(B).


� See Duke’s responses to OCC INT-02-085 and INT-02-086.


� Audit Report at I-3.


� In the Matter of the Five-Year Review of Natural Gas Company Uncollectible Riders, Case No. 08-1229-GA-COI, NorthStar Consulting Review of Credit and Collection Policies and Practices (December 9, 2010) at V-11.


� Specific amount depends on risk scoring.
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