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APPLICATION FOR REHEARING OF THE PUCO’S ORDER GRANTING A WAIVER OF CONSUMER PROTECTION RULES
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL


In this case, the Public Utilities Commission of Ohio (“PUCO”) has allowed all natural gas marketers in Ohio to cease providing an important consumer protection on calls consumers make to marketers (i.e., inbound calls).[footnoteRef:2] Ohio law requires the PUCO to adopt rules regarding the marketing, solicitation and sale of competitive retail natural gas service.[footnoteRef:3]  The PUCO has adopted rules to protect 3.1 million Ohio residential consumers in the marketing of competitive natural gas service.[footnoteRef:4]   [2:  Entry (November 14, 2018), ¶17.]  [3:  R.C. 4929.22.]  [4:  Ohio Adm. Code Chapter 4901:1-29.] 

One such rule requires verification of a consumer’s telephonic enrollment for a marketer’s natural gas service.[footnoteRef:5]  The verification must occur through a time and date stamped recording by an independent third party.[footnoteRef:6]  Under the PUCO’s Entry, the independent third-party recording will not occur on inbound calls from consumers if the marketer records the entire call.[footnoteRef:7]   [5:  Ohio Adm. Code 4901:1-20-06(E)(1).]  [6:  Id.]  [7:  Entry, ¶17.] 

The ruling is in effect until the PUCO issues an order in its five-year review of the gas marketing rules in Case No. 17-1847-GA-ORD.[footnoteRef:8]  That rulemaking was initiated more than a year ago, yet no procedural schedule has been established for it.  Thus, consumers could “temporarily” lose an important consumer protection regarding the marketing of natural gas service for a substantial time.  [8:  Id., ¶18.] 

The Office of the Ohio Consumers’ Counsel (“OCC”) files an Application for Rehearing of the PUCO’s Entry.  The Entry was unlawful and unreasonable in the following respects:
1. The PUCO violated R.C. 4903.09 by granting a waiver of the third-party verification rules without explaining how the Marketers[footnoteRef:9] showed good cause for a waiver of rules designed to protect consumers against misleading, deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of competitive retail natural gas service. [9:  The term “Marketers” refers to the applicants in this proceeding: Direct Energy Services, LLC, Direct Energy Business, LLC, Dominion Energy Solutions, Inc., Interstate Gas Supply, Inc., and SouthStar Energy Services, LLC.] 

2. The PUCO unlawfully, unjustly, and unreasonably extended the waiver to all natural gas marketers in Ohio, thus putting more consumers at risk of misleading, deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of competitive retail natural gas service.
3. It was unlawful, unjust, and unreasonable for the PUCO to allow the waiver of the rules for the purpose of testing the proposed enrollment process but without establishing any metrics for gauging whether the process effectively protects consumers against misleading, deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of competitive retail natural gas service.
4.	It was unjust and unreasonable for the PUCO to not stay the effect of the Entry in order to prevent harm to consumers while the Entry is on rehearing.
The PUCO should grant OCC’s Application for Rehearing and abrogate or modify the Entry.  The PUCO should also stay implementation of the waiver while rehearing is pending.  The grounds for this Application for Rehearing are set forth in the accompanying Memorandum in Support.


Respectfully submitted,
Bruce Weston (0016973)
Ohio Consumers’ Counsel
/s/ Terry L. Etter                           
Terry L. Etter (0067445)
Counsel of Record
Assistant Consumers’ Counsel
Office of the Ohio Consumers’ Counsel
65 East State Street, 7th Floor
Columbus, Ohio 43215-4213
Telephone: 614-466-7964 (Etter Direct)
terry.etter@occ.ohio.gov
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MEMORANDUM IN SUPPORT


[bookmark: _Toc392511660][bookmark: _Toc392511817][bookmark: _Toc532568899]I.	INTRODUCTION
The PUCO has recognized that its gas marketing rules are consumer protection rules, for four million Ohio households.  The PUCO stated that the rules are intended to provide minimum standards for service quality, safety, and reliability, and to provide customers with sufficient information to make informed decisions about competitive natural gas service.[footnoteRef:10]  The PUCO also stated that the rules are intended to protect customers against deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of competitive natural gas service, and in the administration of any contracts for such services.[footnoteRef:11]   [10:  See id., ¶16.]  [11:  Id., citing Ohio Adm. Code 4901:1-29-02(A)(3).] 

As part of its rules concerning competitive electric and natural gas service, the PUCO requires third-party verification of all changes to a residential customer’s natural gas supplier if the change occurs because of a solicitation by telephone.[footnoteRef:12]  The PUCO has stated that these rules are necessary to protect consumers.[footnoteRef:13]   [12:  See In the Matter of the Commission’s Review of Its Rules for Competitive Retail Natural Gas Service Contained in Chapters 4901:1-227 through 4901:1-34 of the Ohio Administrative Code, Case No. 12-925-GA-ORD, Entry on Rehearing (January 17, 2014).]  [13:  See Case No. 12-925-GA-ORD, Finding and Order (December 18, 2013) at 42.] 

The Marketers in this case sought to avoid complying with the rules on calls initiated by consumers in response to a sales offer.  They filed an application for a waiver of the rules on November 15, 2017.  On January 19, 2018, OCC filed a Motion to Deny the Marketer’s request.  OCC argued that the Marketers’ application was in fact a late-filed application for rehearing of the PUCO’s Order adopting the rule.[footnoteRef:14]  OCC also asserted that the Marketers had not shown good cause for the waiver.[footnoteRef:15]  And OCC noted that the Marketers plan to make the same case for changing the rule in the upcoming rulemaking, so the PUCO need not address the issue in this case.[footnoteRef:16] [14:  Motion to Deny (January 19, 2018) at 3-8.]  [15:  Id. at 8-13.]  [16:  Id. 12-14.] 

On November 14, 2018, the PUCO denied OCC’s motion and granted the application on a temporary basis until it issues an order in the rulemaking.[footnoteRef:17]  The PUCO stated that the Marketers had shown good cause for the waiver[footnoteRef:18] and the waiver would be useful as a test to “inform” the PUCO as it reviews the issue in the rulemaking.[footnoteRef:19] The PUCO also extended the temporary waiver to all natural gas marketers.[footnoteRef:20] [17:  Entry, ¶17.]  [18:  Id.]  [19:  Id., ¶18.]  [20:  Id., ¶17.] 

As discussed below, the Entry is unlawful, unjust, and unreasonable.  The PUCO should abrogate or modify the Entry as OCC recommends in this Application for Rehearing.

[bookmark: _Toc347743299][bookmark: _Toc365447950][bookmark: _Toc392511661][bookmark: _Toc392511818][bookmark: _Toc532568900]II.	STANDARD OF REVIEW
Applications for rehearing are governed by R.C. 4903.10.  The statute allows that, within 30 days after issuance of a PUCO order,[footnoteRef:21] “any party who has entered an appearance in person or by counsel in the proceeding may apply for rehearing in respect to any matters determined in the proceeding.”  OCC intervened in this proceeding[footnoteRef:22] and participated through several filings.     [21:  In this instance, the Entry contains five ordering clauses and thus serves the same purpose as a PUCO order.]  [22:  See Entry, ¶24.] 

[bookmark: R35]R.C. 4903.10 requires that an application for rehearing must be “in writing and shall set forth specifically the ground or grounds on which the applicant considers the order to be unreasonable or unlawful.”  In addition, Ohio Adm. Code 4901-1-35(A) states: “An application for rehearing must be accompanied by a memorandum in support, which shall be filed no later than the application for rehearing.”
[bookmark: _Toc392511662][bookmark: _Toc392511819]In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefor is made to appear.”  The statute also provides: “If, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”  As shown herein, the statutory standard to abrogate and/or modify the Entry is met here.
[bookmark: _Toc532568901]III.	DISCUSSION
[bookmark: _Toc532568902]A.	The PUCO violated R.C. 4903.09 by granting a waiver of the third-party verification rules without explaining how good cause was shown for a waiver of rules designed to protect consumers against misleading, deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of competitive retail natural gas service.
The PUCO has promulgated a “good cause” standard for waiver of any PUCO rule under Ohio Adm. Code Chapter 4901:1-29.  Ohio Adm. Code 4901:1-29-02(C) states: “The commission may, upon an application or a motion filed by a party, waive any requirement of this chapter, other than a requirement mandated by statute, for good cause shown.”  
In this case, the PUCO found that good cause was shown for a waiver of Ohio Adm. Code 4901:1-29-06(E)(1).  But the PUCO’s ruling does not explain how a gas marketer recording the entire phone conversation between the gas marketer and its customer is an adequate substitute for third-party verification that the changes to the terms of the customer’s contract were adequately explained, understood, and voluntarily entered into by the customer.  
R.C. 4903.09 requires the PUCO to issue “findings of fact and written opinions setting forth the reasons prompting the decisions arrived at, based upon said findings of fact.”  The Entry, however, contains no findings of facts.  The Entry merely summarizes the arguments of the parties, then expresses the conclusion that the Marketers had shown good cause for their waiver request.  The PUCO offers no reasoning for its determination.  Thus, the Entry violates R.C. 4903.09 and is unlawful.
The PUCO acknowledged that the rules in Ohio Adm. Code Chapter 4901:1-29 are consumer protection rules.  The PUCO noted that the rules in this Chapter “are intended to provide minimum standards for service quality, safety, and reliability; provide customers with sufficient information to make informed decisions about CRNGS; and protect customers against deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of CRNGS and in the administration of any contracts for such services.”[footnoteRef:23] [23:  Id., ¶16.  The term “CRNGS” refers to Competitive Retail Natural Gas Service (i.e., gas marketers).] 

Yet the PUCO did not explain how the Marketers’ proposal accomplishes the same consumer protections as Ohio Adm. Code 4901:1-29-06(E)(1).  This rule in particular is designed to protect consumers against deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of competitive retail natural gas service.  The requirements for 100% third-party verification of telephone solicitations were adopted because of significant abuses that occurred during telephonic sales by marketers of residential natural gas service.  
R.C. 4929.22 requires the PUCO to adopt rules for the protection of consumers in this state.  Protection means preventing harm.  Ohio Adm. Code 4901:1-29-06(E)(1) protects consumers by expressly providing that, outside of the pressure of a sales call (even if initiated by the customer), an independent third party will speak with the customer and record the customer’s assent to switch their natural gas supplier.  The independent third party will also record that the customer understands and agrees to all other principal terms and conditions of the supply contract, including the price, contract term, additional fees, early termination penalties, etc.  
The consumer protections offered by the rule simply cannot be duplicated by a marketer recording the entire sales call.  A recording of an entire sales call could reveal deceptive, unscrupulous, or unconscionable acts or practices by a natural gas marketer and serve as a basis for redressing consumer harm and/or enforcement actions after harm has occurred.  But this might not occur until months after the consumer’s natural gas service has been unlawfully switched.  Relying solely on a gas marketer’s recording of the sales call cannot prevent the consumer harm in the first place, as does the independent third-party verification.  The PUCO’s Entry fails to explain how waiver of the rule will prevent harm and protect consumers.
The PUCO’s Entry did not satisfy the requirements of R.C. 4903.09 in granting the waiver of the third-party verification rules.  The PUCO should abrogate the Entry.
[bookmark: _Toc532568903]B.	The PUCO unlawfully, unjustly, and unreasonably extended the waiver to all natural gas marketers in Ohio, thus putting more consumers at risk of misleading, deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of competitive retail natural gas service.
The waiver request was filed by the five Marketers named in the application.  But in the Entry, the PUCO extended the waiver to all natural gas marketers in Ohio.[footnoteRef:24]   [24:  Id., ¶17.] 

R.C. 4903.09 requires PUCO decisions to be based on the record of the proceeding.  But nothing in the record of this proceeding supports extending the waiver of the consumer protections in Ohio Adm. Code 4901:1-29-06(E)(1) to all natural gas marketers in Ohio.  Thus, the Entry is unlawful.
The Entry is also unjust and unreasonable.  By allowing all natural gas marketers in Ohio to avoid the consumer protections in Ohio Adm. Code 4901:1-29-06(E)(1), the PUCO has put more consumers at risk of harm from misleading, deceptive, unfair, and unconscionable acts and practices by natural gas marketers. And these relaxed standards come at a time when many shopping customers are paying more for natural gas with their marketer.[footnoteRef:25]      [25:  “Ohio customers losing big on unregulated gas plans,” Columbus Dispatch (April 5, 2016) (available at https://www.dispatch.com/article/20160404/NEWS/304049819). ] 

The PUCO lists 93 companies marketing natural gas to residential consumers in Ohio.[footnoteRef:26]  Instead of just five companies not providing third-party verification of inbound sales calls, 88 more companies will not provide this consumer protection.  This means that significantly more consumers could be harmed from misleading, deceptive, unfair, and unconscionable acts and practices in the marketing of natural gas.  There is no justification for this additional risk to consumers, and the Entry does not offer one.  [26:  See https://www.puco.ohio.gov/puco/index.cfm/docketing/regulated-company-list/. ] 

By unlawfully extending the waiver to all natural gas marketers in Ohio, the PUCO unjustly and unreasonably placed consumers at additional risk of harm from the bad acts of marketers. The PUCO should rectify this situation and abrogate the Entry.
[bookmark: _Toc532568904]C.	It was unlawful, unjust, and unreasonable for the PUCO to allow the waiver of the rules for the purpose of testing the proposed enrollment process but without establishing any metrics for gauging whether the process effectively protects consumers against misleading, deceptive, unfair, and unconscionable acts and practices in the marketing, solicitation, and sale of competitive retail natural gas service.
In the Entry, the PUCO agreed with the PUCO Staff that granting a temporary waiver of the consumer protections in Ohio Adm. Code 4901:1-29-06(E)(1) would serve as a test “as a means to inform our review of this issue in the pending rulemaking.”[footnoteRef:27]  But nothing in the Entry explains how the test would work or how the PUCO would measure the effect of the waiver on consumers.  Thus, the Entry is unlawful, unjust, and unreasonable.      [27:  Entry, ¶18.] 

R.C. 4903.09 requires PUCO decisions to be based on the record of the proceeding.  But nothing in the record of this proceeding supports eliminating the consumer protections in Ohio Adm. Code 4901:1-29-06(E)(1) – even on a trial basis – for customers of all natural gas marketers in Ohio.  Thus, the Entry is unlawful.
Further, the Entry is unjust and unreasonable because the PUCO did not establish any metrics for gauging whether the waiver would harm consumers, let alone provide for remedies that would make customers whole.  Neither the PUCO Staff nor the Marketers offered any reliable means of gauging whether the proposed waiver adequately protects consumers or reduces consumer frustration, as the Marketers claim.[footnoteRef:28]  In their comments, the PUCO Staff offered no metrics for evaluating the field testing of the process.  The Marketers suggested that the waiver would be “successful” only if the PUCO does not experience a “sharp uptick” in customer complaints as a result of the waiver of the third-party verification requirement.[footnoteRef:29]  This is not a reliable gauge for determining whether the waiver is adequately protecting consumers who call the Marketers in response to an offer.  [28:  See Application at 13-15.]  [29:  Marketers’ Response to OCC’s Motion to Intervene (December 15, 2017) at 4.] 

First, consumers might not be aware of the third-party verification process and how it should function under the waiver.  Thus, they might not know their rights or that they could contact the PUCO with a complaint.
Second, no baseline has been identified that would be used for comparing the number of pre-waiver third-party verification complaints versus the number of third-party verification complaints against them under the waiver.  This is necessary for making a valid comparison.
Third, neither the PUCO Staff nor the Marketers identified what would constitute a “sharp uptick” in complaints.  Would it involve a percentage of complaints or an actual number?  And how would the figure be derived?  What level of harm to consumers is the PUCO willing to accept?  From the consumer perspective, any “uptick” in complaints would be unacceptable.
The waiver allowed in the Entry would not reliably determine the “benefits” touted by the Marketers in their application.[footnoteRef:30]  At the same time the “test” allows customers to harmed.  The PUCO unreasonably approved a nebulously designed waiver program that has the potential for harming consumers.  [30:  Staff Comments at 3.] 

The Entry is unlawful, unjust, and unreasonable and the PUCO should abrogate the Entry.  But if the PUCO allows natural gas marketers to avoid providing the consumer protections of Ohio Adm. Code 4901:1-29-06(E)(1) for inbound sales calls on a “trial” basis, the PUCO should gather information for determining any adverse impacts on consumers.  
In addition to consumer complaints, the PUCO should require gas marketers to record and report on numerous aspects of their transactions with consumers.  The number of inbound sales calls received by gas marketers would help the PUCO determine whether complying with the consumer protections of Ohio Adm. Code 4901:1-29-06(E)(1) actually is unduly burdensome as the Marketers claim.  Other metrics should include the number of sales made on the inbound calls and whether the consumer rescinded the sale within the seven days allowed under the PUCO’s rules.[footnoteRef:31]  The metrics should include the number of customers enrolled at the gas marketers’ prices to determine if customers are saving or losing money with their supplier.  Further, the PUCO should oversee a survey of gas customers who have enrolled through inbound calls to determine if the customers are aware and even understand the terms and conditions of their marketer contract. [31:  Ohio Adm. Code 4901:1-29-06(D)(5)(b).] 

And to have a proper baseline for gauging the waiver’s effect on consumers, the PUCO should require the marketers to report on the same metrics for the past three years.  If the PUCO does not abrogate the Entry, it should modify the Entry as OCC suggests.
[bookmark: _Toc532568905]D.	It was unjust and unreasonable for the PUCO to not stay the effect of the Entry in order to prevent harm to consumers while the Entry is on rehearing.
The PUCO should also stay implementation of the waiver pending rehearing.  The rehearing process can take months or even years.  For example, the PUCO granted Duke Energy Ohio a waiver of some provisions of the disconnection rules on March 8, 2017.[footnoteRef:32]  OCC and other parties filed a timely application for rehearing in that case on April 7, 2017.  On May 3, 2017, the PUCO granted those applications for rehearing for the purpose of considering the issues raised on rehearing.  No action has occurred in that case since then.  A delay in issuing a ruling on rehearing may subject consumers to utilities’ harmful activities.   [32:  Case No. 16-1096-EL-RDR, Finding and Order (March 8, 2017).] 

To protect consumers, the PUCO should not allow natural gas marketers to implement the waiver of consumer protections allowed in the Entry at this time.  The PUCO should stay the effect of the Entry during the rehearing process.

[bookmark: _Toc532568906]IV.	CONCLUSION
The independent third-party verification required by Ohio Adm. Code 4901:1-29-06(E)(1) helps protect consumers from the bad acts of natural gas marketers.  By allowing the Marketers to avoid these consumer protections and extending the rule waiver to all natural gas marketers in Ohio, the PUCO substantially increased the risk of harm for consumers.  The PUCO’s Entry is unlawful, unjust, and unreasonable.  To protect consumers, the PUCO should abrogate or modify the Entry as discussed above.
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