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MEMORANDUM CONTRA NUCOR STEEL MARION, INC. MOTION FOR AN ORDER DIRECTING FIRSTENERGY TO APPLY STATUTORY 3% COST CAP AND TO INITIATE AN INVESTIGATION OF FIRSTENERGY ALTERNATIVE ENERGY COMPLIANCE COSTS
______________________________________________________________________________
I.
Introduction

Pursuant to OAC 4901-1-12(B)(1), and for the reasons more fully discussed below, Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company (collectively, “Companies”) hereby respectfully ask the Commission to deny the September 9, 2011 Motion (“Motion”) of Nucor Steel Marion, Inc. (“Nucor”) for an Order to reduce the Companies’ Rider AER and to initiate an investigation into the Companies’ alternative energy compliance costs as described by Nucor.
II.
Background

Section 4928.64(B), Revised Code, establishes benchmarks for electric distribution utilities (“EDUs”) to acquire a portion of their standard service offer (“SSO”) from renewable energy resources.  Specifically, the statute provides that a portion of the EDU’s electricity supply for its SSO must come from alternative energy resources (“AERs”), including a certain portion from solar energy resources (“SERs”).  In 2009, the Companies’ AER benchmark was 0.25%, and in 2010 it was 0.5%.

On March 9, 2010, the Companies filed an amended application for a force majeure determination in which the Companies claimed there were insufficient SERs to meet their respective 2009 statutory benchmarks.
  In a March 10, 2010 Finding and Order, the Commission agreed and so found that a force majeure condition existed with regard to the Companies’ 2009 SER requirements.  This finding, however, was made “contingent upon [the Companies] meeting revised 2010 SER benchmarks, which [were] increased to include the shortfall for the 2009 SER benchmarks.”

On December 2, 2010, the Companies filed an application for approval to conduct a Request for Proposal (“RFP”) to purchase Renewable Energy Credits (“RECs”) through ten-year contracts.  The application specifically sought authorization to elicit competitive bids to purchase through ten year contracts the annual delivery of 5,000 in-state SRECs and 20,000 overall RECs.
  On June 8, 2011, the Commission approved the Companies’ request.
  In so approving the Companies’ request, the Commission referred to the 2009 shortfall and emphasized that “the Companies are obligated to meet their statutory benchmark for RECs and nothing in this Finding and Order precludes the Companies from procuring part of the 2010 shortfall from the RFP.”

On April 15, 2011, the Companies filed an application in which they sought a force majeure determination with regard to the 2010 SER in-state benchmark requirement.
  The Attorney Examiner in the 2010 Application Case established a procedural schedule allowing for comments and reply comments by interested parties.
  In their comments, some parties complained that the Companies had done too much,
 while others asserted that they had done too little.
  The Commission again concluded that the Companies “presented sufficient grounds for the Commission to reduce the Companies’ overall 2010 SER benchmark to the level of [solar] RECs acquired in 2010.”
  And again, the Commission’s approval was made “contingent on [the Companies] meeting [their] revised 2011 SER benchmark, which [were] increased to include the shortfall for the 2010 SER benchmark, including any shortfall carried over from the Companies’ 2009 SER benchmark.”

On September 1, 2011, the Companies filed their quarterly updates for several riders, including the Alternative Energy Resource Rider (“Rider AER”), consistent with the terms set forth therein.  On September 9, 2011, Nucor filed a motion in the above referenced dockets in which it asked the Commission for an Order to reduce the Companies’ Rider AER to a 3% “cap” included in R.C. §4928.64(C), and to initiate an investigation into the Companies’ AER compliance costs.
As more fully discussed below, Nucor’s Motion is unlawful on its face and has been rendered moot by a recent Commission ruling.  Further, Nucor’s reliance on the applicable statute is misplaced.  Accordingly Nucor’s Motion should be denied.
A. Nucor’s Motion is Unlawful, Unreasonable and is now Moot.

Nucor asks the Commission to reduce the Companies’ Riders AER to a level that represents 3% of the costs in excess of the Companies’ reasonable expected cost of otherwise producing or acquiring the electricity necessary to meet its SSO requirements.
  Such a request, without the opportunity to be heard, is unlawful and unreasonable as a violation of the Companies’ right to due process.  Accordingly, Nucor’s Motion should be rejected.  Further, Nucor’s request has been rendered moot by recent events.

In a recent Entry on Rehearing in the 2010 Application Case, the Commission indicated that it opened a new docket (In the Matter of the Review of the Alternative Energy Rider Contained in the Tariffs of [the Companies], Case No. 11-5201-EL-RDR) “for purposes of reviewing the Companies’ Rider AER, including the Companies’ procurement of renewable energy credits for purposes of compliance with Section 4928.64, Revised Code.”
  In light of this recent event, Nucor’s Motion is unnecessary and therefore should be denied as being moot.
B.
Nucor Misinterprets R.C. §4928.64(C).

Nucor 
relies on the “plain meaning” of R.C. § 4928.64(C)(3) to argue that the Companies’ “fourth quarter Rider AER charge for Ohio Edison far exceeds the 3% cap.”
  Nucor, however, misinterprets R.C. § 4928.64(C)(3) which provides:

An [EDU] or an electric services company need not comply with a benchmark under division (B)(1) or (2) of this section to the extent that its reasonably expected cost of that compliance exceeds its reasonably expected cost of otherwise producing or acquiring the requisite electricity by three per cent or more. [italics added.]
Contrary to Nucor’s claims, the plain meaning of the above statute does not cap an EDU’s spending at three percent above its expected cost of producing or acquiring the requisite electricity for its SSO.  Rather, it provides the EDU with the option not to comply if the costs of compliance exceed the three percent threshold.  Therefore, there is no violation of R.C. §4928.64(C)(3) if spending exceeds three percent levels.
III.
Conclusion


In sum, Nucor’s Motion should be denied as being unlawful, moot and unsupported by the law.
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