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INITIAL COMMENTS OF DUKE ENERGY OHIO, INC.

I.
INTRODUCTION


On May 1, 2008, Amended Substitute Senate Bill No. 221 (SB 221) was enacted, amending various provisions of Ohio law concerning competitive retail electric service. The Public Utilities Commission of Ohio (Commission) has proposed rules intended to achieve the objectives of the SB 221. Specifically, the Commission proposes Chapter 4901:1-35 of the Ohio Administrative Code (O.A.C.) and its incorporated appendices, which include procedural and statutory requirements for filing applications for a market-rate offer (MRO) and electric security plan (ESP). The Commission also proposes Chapter 4901:1-36, O.A.C. to establish procedures for the implementation of transmission cost recovery riders and Chapter 4901:1-38, O.A.C. to establish procedures for approving reasonable arrangements between the electric utility and customers.  The Commission further proposes to rescind Rule 4901:1-20-16, O.A.C., and separately create revised Commission requirements addressing electric utility corporate separation between affiliated entities, as well as new SB 221 requirements into Chapter 4901:1-37, O.A.C.

On June 25, 2008, Commission issued an Entry seeking comments on its proposed rules. The Commission further requested that interested parties file responses to several questions included in its Entry, which are intended to assist the Commission in its evaluation of the proposed rule modifications.  The Commission’s proposed changes, if adopted, will directly impact DE-Ohio’s provision of electric services to consumers in Ohio.  
DE-Ohio appreciates the opportunity to offer initial comments addressing the Commission’s proposed modifications. Accordingly, DE-Ohio respectfully submits the following comments regarding the Commission proposed changes.  DE-Ohio has organized its comments such that responses to the Commission’s questions are first presented, followed by comments regarding specific rules to be consistent with the Commission’s Entry.

II.
QUESTIONS PROVIDED BY THE COMMISSION

A.
Should the rules on the competitive bidding process (Proposed Rule §4901:1-35-03, O.A.C., Appendix A, Part (B)) provide for consideration of alternative products and approaches to conducting competitive bidding?

Because of existing regulation, DE-Ohio does not believe it necessary to consider alternative products. Pursuant to R.C. 4928.03, generation is defined as a competitive retail electric service. Furthermore, the Commission is permitted under R.C. 4928.04 to determine that “retail ancillary, metering, or billing and collection service” are competitive retail electric services. The Commission continues to regulate distribution and transmission service.  Services not set forth in R.C. 4928.03 and 4928.04 and not already subject to regulation should remain competitive services supplied in the market by non-regulated providers. Furthermore, the financial protections set forth in proposed Chapter 4901:1-37-04, O.A.C. protect customers and utilities from unreasonable financial exposure due to market participation.  

As it relates to alternative approaches to the competitive bidding process, no single approach has been proven to be the most effective for all certified territories.  As such, DE-Ohio suggests that the Commission remain flexible to different competitive bid methodologies and approaches that will benefit customers, applicable utilities, and the development of the competitive retail electric service market.  In any competitive bidding scenario, the elements and requirements set out in the request for bids will have significant impact on the results.  For example, the standards for creditworthiness affect whether or not a company has the potential to default.  Also, the term of the service can have impact.  The longer the term, the greater the level of security in the price.  The elements are significant and should be carefully considered as the process moves forward.  
B.
Should the Commission require consideration of the value of lost load in ensuring that customers’ and the electric utility’s expectations are aligned as required by Section 4928.143(B)(2)(h), Revised Code?

The value of lost load should not be considered in aligning the expectations of customers with those of the electric utility.  Indeed, the value of lost load should not affect R.C. 4928.143(B)(2)(h) mechanisms, as distribution costs are assessed to all customers.  Further, DE-Ohio submits that electric utilities’ and customers’ interests are aligned if utilities meet the Commission’s reliability standards primarily set forth in the Electric Service & Safety Standards.
  
The Commission also has considerable authority to resolve investigations or complaints where a utility or electric services company fails to meet applicable standards. 

C.
Should the Commission by rule invite an electric utility to identify in an ESP specific long-term objectives (e.g., objectives related to the implementation of state policies or meeting standards contained in S.B. 221), together with milestones and metrics for measuring progress?  If so, are there specific topics which should be addressed?

DE-Ohio does not support the Commission mandating, by rule, an electric utility’s specific long-term objectives, milestones, or metrics for measuring success in its ESP.  Each electric utility’s capacity positions, fuel and purchased power positions, aggregate load shape, and other important considerations differ.  In light of these differences, it may be difficult for an electric utility to make predictions concerning long-term objectives, milestones, and progress metrics beyond the ESP period.  The option to file an MRO with the ESP also increases the difficulty of making such predictions.  Therefore, DE-Ohio proposes that the Commission seek the specific information it deems necessary from each utility on a case-by-case basis.  Further, DE-Ohio recommends that the Commission amend proposed 4901:1-35-03, O.A.C., Appendices A and B to clarify that the Commission may request such additional information, as it deems necessary.

There is, however, one issue that the Commission might clarify by rule.  Revised Code Section 4928.143(F) requires the Commission to annually consider utility earnings under its ESP, “if any such adjustments resulted in excessive earnings…”  There are many adjustments that may be proposed during an ESP that cannot result in excessive earnings.  For example fuel cost recovery, a simple pass through of actual costs, cannot affect earnings.  Likewise, adjustments where earnings are preset such as capacity additions pursuant to R.C. 4928.143(B)(2)(b) and (c) cannot result in excess earnings because the Commission approved the specific earnings component.  The Commission should clarify that it will perform an earnings test under R.C. 4928.143(F) only if it determines that there are ESP adjustments that may result “in excessive earnings.”

D.
With respect to an energy efficiency schedule based on a reduction in electricity consumption (Proposed §4901:1-38-04 (B), O.A.C.), how should the rules define the baseline level of customer energy consumption from which a reduction would be measured?

DE-Ohio proposes that the Commission define the baseline level of customer energy consumption as the customers’ aggregate average usage over the prior three years, adjusted for documented change in load growth or circumstance, such as a major new customer or new end-use equipment (e.g., plug-in hybrid automobiles).
E.
Should special arrangements provided for in Chapter 4901:1-38 be applicable only to customers of an electric utility providing service pursuant to an electric security plan?

Those special arrangements intended to meet statutory mandates should be applicable to all utilities, whether such utilities operate pursuant to an ESP or MRO. Such a requirement would uniformly promote the policies of this state as codified at R.C. 4928.02. In contrast, special arrangements voluntarily entered into between a utility and its customer for reasons other than meeting statutory mandates - such as an economic development contract - should be applicable only in the context of an ESP. 

Market prices proposed under an MRO are, by definition, economically efficient prices consistent with R.C. 4928.02. In contrast, an ESP reflects a negotiated hybrid price that, by definition, is below market.  Thus, in the ESP price environment, the Commission should maintain approval authority over special arrangements to determine whether they provide a reasonable benefit to customers, the State, and the utility while promoting the policy of this State as set forth in R.C. 4928.02.

F. Should there be a cap on the level of incentives for special arrangements authorized pursuant to Chapter 4901:1-38?

DE-Ohio is not in favor of a cap being placed on the level of incentives for special arrangements authorized pursuant to O.A.C. Chapter 4901:1-38, O.A.C., unless the cap is an extension of applicable statutory mandates.  The objective of the incentives associated with special arrangements is to promote economic development and energy efficiency.  Placing a cap on the level of incentives may serve as an impediment to the objectives of offering special arrangements. 

III.
GENERAL COMMENTS – ELECTRIC UTILITY STANDARD SERVICE OFFER AND APPENDICES A AND B.

DE-Ohio commends the Commission for writing balanced rules that permit the negotiation and implementation of reasonable ESP or MRO applications.  DE-Ohio’s comments are intended to offer limited and specific amendments to maintain the balance DE-Ohio believes was intended.  Specifically, DE-Ohio’s comments attempt to maintain flexibility regarding pricing proposals.  

A.
Rule 4901:1-35-03, O.A.C., Filing and contents of applications.
At 4901:1-35-03(C), O.A.C., the Commission’s proposed rule states in part:

…First applications that are filed with the commission prior to the effective date of this rule and that are determined by the commission to be not in substantive compliance with this rule, shall be refiled at the direction of the commission.  The commission shall endeavor to make a determination on an application that substantively conforms to the requirements of this rule within thirty days of the filing of such complete application.  [Emphasis added.]

To foster a more expeditious application process, DE-Ohio requests that the Commission add language to this provision that affords electric utilities the ability to have their applications  “amended or refiled at the direction of the commission”  when the Commission deems that an application is not in substantive compliance with the rule. Further, DE-Ohio proposes that, instead of one hundred fifty days, the Commission make its “determination on an application that substantively conforms to the requirements of the rule within sixty days of the filing of such complete application.”  

This amendment permits a utility to amend or refile its application in a timely manner.   It also permits the utility the option of amending the application rather than restarting the time period necessary to process the application.  Pursuant to DE-Ohio’s proposed amendment, the Commission retains the discretion to require refiling when it believes the application’s deficiencies cannot be corrected through amendment. 

Rule 4901:1-35-03(G), O.A.C., requires that a utility file “a complete set of work papers with its application.  This requirement is difficult to comply with and somewhat impractical since there are times when work papers may consist of, for example, a copy of an article from a publication for which the utility does not have the underlying file.  The rule should be amended to state that “where practical” electronic files should be included.

DE-Ohio also proposes adding the following language at 4901:1-35-03(H), O.A.C.:

(H) The Commission may request from the electric utility such additional information as it deems necessary to process the SSO application.

This proposed addition is a corollary to  DE-Ohio’s response to the Commission’s question concerning whether the Commission, by rule, should invite electric utilities to include specific long-term objectives, milestones, and metrics for measuring success in their ESPs. This amendment expressly permits the Commission to seek the information it needs to process an application, including information relative to the utility’s long-term plans.

B.
Rule 4901:1-35-06, O.A.C., Hearings.

At  4901:1-35-06(A), O.A.C., the proposed rule states:

After the filing of a standard service offer application that conforms to the commission’s rules, the commission shall set the matter for hearing and shall publish notice of the hearing one time in a newspaper of general circulation in each county in the electric utility’s certified territory. At such hearing, the burden of proof to show that the proposals in the application are just and achieve the policy of the state as delineated in divisions (A) to (N) of section 4928.02 of the Revised Code shall be upon the electric utility. 

Traditionally, the standard of proof applicable to a utility was a just and reasonable standard. But the Commission’s proposed rule imposes a new standard, requiring a utility to demonstrate that it is in compliance with complete policy of this state as set forth in R.C. 4928.02.  R.C. 4928.02 contains many policies, some of which are in conflict with other policies or statutes.  For example, R.C. 4928.02(H) prohibits subsidies while R.C. 4928.02(J) requires incentives for environmental technologies and R.C. 4928.20(J) requires subsidies for governmental aggregators.  Similarly, R.C. 4928.02(C) requires the availability of supply options but R.C. 4928.02(L) requires the protection of at-risk populations.  

DE-Ohio believes that a just and reasonable standard, without a specific requirement of strict adherence to the statute, more appropriately enables the balancing of interests among the various statutory policies and specific statutory mandates.  Therefore, DE-Ohio proposes that the Commission modify 4901:1-35-05(A), O.A.C., to provide that, “the burden of proof to show that the proposals in the applications are just and reasonable shall be upon the electric utility.”  

C.
Rule 4901:1-35-07, O.A.C., Discoverable agreements.

At  4901:1-35-07, the Commission’s proposed rule states:

Upon submission of an appropriate discovery request during a proceeding establishing a standard service offer, an electric utility shall make available to the requesting party every contract or agreement that is between the electric utility or any of its affiliates and a party to the proceeding, consumer, electric service company, or political subdivision and that is relevant to the proceeding, subject to such protection for proprietary or confidential information as is determined appropriate by the commission. 

This provision implies that an electric utility will be obligated to identify contracts or agreements to which it is not a party and of which it has no knowledge.  To eliminate any confusion arising from this implication, DE-Ohio requests that the Commission modify 4901:1-35-07 as follows: 

Upon submission of an appropriate discovery request during a proceeding establishing a standard service offer, an electric utility shall make available to the requesting party every contract or agreement known to the electric utility that is between the electric utility or any of its affiliates and a party to the proceeding, consumer, electric service company, or political subdivision 

D. Rule 4901:1-35-08, O.A.C., Competitive bidding process requirements and use of independent third party.

At Rule 4901:1-35-08(A)-(B)(2), O.A.C., the Commission’s proposed revision provides, in part:

(A)
An electric utility proposing a market-rate offer in its standard service offer application, pursuant to section 4928.142 of the Revised Code, shall propose a plan for a competitive bidding process (CBP). The CBP plan shall comply with the requirements set forth in appendix A to rule 4901:1-35-03 of this chapter.  The electric utility shall use an independent third party to design an open, fair, and transparent bid solicitation; to administer the bidding process; and to oversee the entire procedure to assure that the CBP complies with the CBP plan.  The independent third party shall be accountable to the commission for all design, process, and oversight decisions.  Any modifications or additions to the CBP made by the independent third party shall be submitted to staff prior to implementation.  The independent third party shall incorporate into the solicitation such measures as the Commission or its staff may prescribe, and shall incorporate into the bidding process any direction the Commission may provide.

(B)
Immediately upon the completion of the bidding process, the independent third party shall submit a report to the commission summarizing the results of the CBP.  The report shall include, but not be limited to, the following items:  

(1)
A description of the conduct of the bidding process, including a discussion of any aspects of the process that could have adversely affected the outcome; 

(2)
The level(s) of oversubscription for each product.

* * *

(D)
The commission shall make the final selection of the least-cost winning bidder(s) of the CBP. The commission may rely upon the information provided in the independent third party’s report in making its selection of the least-cost winning bidder(s) of the CBP.


DE-Ohio proposes the following revisions to these Paragraphs:

(A)
An electric utility proposing a market-rate offer in its standard service offer application, pursuant to section 4928.142 of the Revised Code, shall propose a plan for a competitive bidding process (CBP). The CBP plan shall comply with the requirements set forth in appendix A to rule 4901:1-35-03 of this chapter.  The electric utility shall use an independent third party to design administer an open, fair, and transparent bid solicitation; to administer the bidding process; and to oversee the entire procedure to assure that the CBP complies with the CBP plan.  The independent third party shall be accountable to the commission and the electric utility for all design, process, and oversight decisions.  Any modifications or additions to the CBP made by the independent third party shall be submitted to staff prior to implementation.  The independent third party shall incorporate into the solicitation such measures as the Commission or its staff may prescribe, and shall incorporate into the bidding process any direction the Commission may provide.

(B)
Immediately upon the completion of the initial bidding process, and periodically thereafter as required by the Commission, the independent third party shall submit a report to the commission summarizing the results of the CBP.  The report shall include, but not be limited to, the following items:  

(1)
A description of the conduct of the bidding process, including a discussion of any aspects of the process that could have adversely affected the outcome; 

(2)
The level(s) of oversubscription available for each product.

* * *

(D)
The commission shall make the final certification of the least-cost winning bidder(s) of the CBP.  The commission may rely upon the information provided in the independent third party’s report in making its certification of the least-cost winning bidder(s) of the CBP.

The amendments suggested by DE-Ohio above permit flexibility regarding the type of bidding process that a utility may propose and are consistent with R.C. 4928.142.  The need for flexibility is evident from the applicable statutory framework. By way of example, R.C. 4928.142 requires the bid to be oversubscribed but does not require all load to be assigned to a winning bidder at the conclusion of the bid process. Similarly, R.C. 4928.142 requires the Commission to select the “least cost bid winner or winners” but does not prohibit a customer from choosing its CRES provider directly from the winners at the bid price.  DE-Ohio submits that the third party administrator should not be responsible for the design of the bid unless it does so with considerable input from the utility involved. 
DE-Ohio’s suggested amendments do not interfere with any type of bid process that any utility or the Commission may propose as part of the MRO process.  Rather, the suggested amendments preserve the opportunity of a utility or the Commission to propose a direct retail bid process in which customers choose their price and supplier directly, all prices and suppliers are public and transparent to the customer, and the Commission certifies the bidders able to supply load to each defined customer class.  In an emerging market, such as the competitive retail electric service market, DE-Ohio suggests that this flexibility is paramount to the prudent development of the market such that the market may provide reliable, reasonably-priced generation service.
E.
Rule 4901:1-35-09, O.A.C., Electric security plan fuel and purchased power adjustments.
At Rule 4901:1-35-09(D), O.A.C., the proposed rule states:
(D)
The commission may order that consultants be hired, with the costs billed to the electric utility, to conduct prudence and/or financial reviews of the costs incurred and recovered through the quarterly adjustments.  

To identify the means by which each utility will recover costs, DE-Ohio proposes revising this paragraph as follows:

(D)
The commission may order that consultants be hired, with the costs billed to the electric utility, to conduct prudence and/or financial reviews of the costs incurred and recovered through the quarterly adjustments.  The utility may recover the incremental costs associated with this section through the automatic adjustment mechanism.

F.
Rule 4901:1-35-11, O.A.C., Competitive bidding process ongoing review and reporting requirements.

The Staff has revised Rule 4901:1-35-11(B)(1), O.A.C., to read as follows: 

(1)
The quarterly filing shall include a separate listing of each cost or cost component including costs for fuel, purchased power, portfolio requirements, and environmental compliance, in comparison with the costs or cost components included in the most recent SSO and the previously existing level of each cost. Any offsetting benefits, as defined in division (D) of section 4928.142 of the Revised Code, obtained in the specified cost areas shall be listed separately and be used to reduce the cost levels requested for recovery. Rates are to be adjusted on a quarterly basis. The cost information shall consist of monthly data submitted on a quarterly basis.

DE-Ohio seeks further revision, as set forth below: 

(1)
The quarterly filing shall include a separate listing of each cost or cost component including costs for fuel, purchased power, portfolio requirements, and environmental compliance, in comparison with the costs or cost components included in the most recent SSO and the previously existing level of each cost. Any offsetting benefits, as defined in division (D) of section 4928.142 of the Revised Code, obtained in the specified cost areas shall be listed separately and be used to reduce or increase the cost levels requested for recovery. Rates are to be adjusted on a quarterly basis. The cost information shall consist of monthly data submitted on a quarterly basis

DE-Ohio’s proposed amendment provides symmetry to Commission’s proposed process.  Adjustments to the Standard Service Offer (SSO) component of the blended price may not simply reduce the SSO component, but may increase the applicable price component.  Fuel costs may rise, as may other costs.  It is a benefit for customers to receive fuel, purchased power, and environmental services at cost as approved by the Commission.  The rules should be reciprocal and recognize that costs, and the SSO price associated with the applicable cost component, may decrease or increase.

At 4901:1-35-11(B)(5), O.A.C., the proposed rule states:

(5)
On an annual basis, or other basis as determined by the commission, the prudence of the costs incurred and recovered through quarterly adjustments to the electric utility’s SSO portion of the blended rates shall be reviewed. The commission shall determine the frequency of the review and shall establish a schedule for the review process. The commission may order that consultants be hired, with the cost to be billed to the company, to conduct prudence and/or financial reviews of the costs incurred and recovered through the quarterly adjustments.

As previously stated, DE-Ohio seeks revision that will confirm the method through which a utility will recover costs. It thus proposes that this subparagraph be revised as follows: 

(5)
On an annual basis, or other basis as determined by the commission, the prudence of the costs incurred and recovered through quarterly adjustments to the electric utility’s SSO portion of the blended rates shall be reviewed. The commission shall determine the frequency of the review and shall establish a schedule for the review process. The commission may order that consultants be hired, with the cost to be billed to the company, to conduct prudence and/or financial reviews of the costs incurred and recovered through the quarterly adjustments. The utility may recover the costs associated with this section through the automatic adjustment mechanism.

The Commission’s proposed modification to Rule 4901:1-35-11(C)(4), O.A.C., states:

(4)
The annual status report shall describe the financial condition of the electric utility, its current return on common equity, and the return on common equity of publicly traded companies that face comparable business and financial risk. The electric utility shall show that its earnings under the price blending period have not been significantly excessive as compared with similarly situated companies. Information submitted by the electric utility shall include, but not be limited to, balance sheet information, income statement information, and capital budget requirements for future investments in Ohio. This information should be provided for generation, transmission and distribution for the electric utility and its affiliates, as well as functionalized as to distribution, transmission, and generation activities. Additionally, the electric utility shall provide testimony and analysis demonstrating the return on equity that was earned by publicly traded companies that face comparable business and financial risks as the electric utility. [Emphasis added.]
DE-Ohio urges deletion of the following text within this provision:

This information should be provided for generation, transmission and distribution for the electric utility and its affiliates, as well as functionalized as to distribution, transmission, and generation activities.
This deletion is necessary as DE-Ohio’s financial records do not contain the level of detail sufficient to enable it to functionalize various activities. That is, corporate income statements do not delineate this information separately with respect to generation, transmission, and distribution activities. Furthermore, such functionalization is directly at odds with R.C. 4928.143, which applies the excess earnings test to the “electric distribution utility with a return on common equity that is significantly in excess of the return on common equity that is likely to be earned by publicly traded companies, including utilities, which face comparable business and financial risk.”
  Nothing in the statute expressly or impliedly permits the Commission to look at the earnings of just one part of the electric distribution utility, as opposed to the electric distribution utility in its entirety.  Moreover, functionalized information regarding comparable companies is not publicly available, making it impossible to comply with the statute’s requirement to test earnings against comparable companies.

DE-Ohio acknowledges that the Commission needs some information regarding the financial status of the distribution, transmission, and generation components of each electric distribution utility.  DE-Ohio will endeavor to make such information available.  The functionalized information the Commission seeks to determine the excess earnings test set forth in R.C. 4928.143, however, is unavailable in the manner requested. DE-Ohio thus respectfully requests the Commission remove any reference to functionalization from these rules. 

Additionally, this provision is drafted so broadly as to include virtually every company under the Duke Energy Corporation’s umbrella.  It is unlikely that the Commission would need such information and it would be extremely burdensome on the regulated utility to provide information from its affiliates.  
At Rule 4901:1-35-11(C)(8), O.A.C., the Commission proposes the following:

(8)
The annual report shall include a status report of the market conditions necessary and prerequisite for a utility to propose an MRO – namely, whether prices for each service necessary for a winning bidder to fulfill its contractual obligations resulting from the CBP are published for at least two years in the future, whether the electric utility or its affiliate still belongs to an RTO, and whether the RTOs market monitoring function has mitigation authority over the transactions resulting from the CBP.  DE-Ohio seeks the following revision to this proposed rule:

(8)
The annual report shall include a status report of the market conditions necessary and prerequisite for a utility to propose an MRO – namely, whether prices for each service necessary for a winning bidder to fulfill its contractual obligations resulting from the CBP are published for at least two years in the future, whether the electric utility or its affiliate still belongs to an RTO, and whether the RTOs market monitoring function has mitigation authority over competitive wholesale electric service market  transactions.  

The RTOs and the FERC retain authority over the wholesale electric markets.  It is unreasonable for the Commission to implement a rule that interprets a statute as requiring the RTO or FERC to operate outside their jurisdiction.  The Commission retains jurisdiction over the competitive retail electric service market to the extent permitted by Revised Code Sections 4928.05, 4928.141, 4928.142, 4928.143, 4928.16, and 4928.18.  Between the RTO, FERC, and the Commission, there is market power authority over competitive electric service markets in their entirety.  

G.
Appendix A: Requirement for Market-Rate Offers

Paragraph (A)(1) of Appendix A provides, in part, as follows:

* * *

(2)
The electric utility shall establish one of the following: that its RTO retains an independent market monitor that has the ability to identify any potential for a market participant to exercise market power in any energy, capacity, and/or ancillary service markets necessary for a winning bidder to fulfill the contractual obligations resulting from the CBP, whether such market is administered by the RTO or whether it is a bilateral market necessary for a winning bidder to fulfill the contractual obligations resulting from the CBP, by virtue of access to the RTO and the market participant’s data and personnel, and that has the authority to mitigate the conduct of the market participants so as to prevent or preclude the exercise of market power by any market participant; or, if no such market monitor exists, the electric utility shall demonstrate that an equivalent function exists which can  monitor, identify, and mitigate conduct associated with the exercise of market power. [Emphasis added.]

(3)
The electric utility shall demonstrate that an independent and reliable source of electricity pricing information for any product or service necessary for a winning bidder to fulfill the contractual obligations resulting from the CBP is publicly available. The information may be offered through a pay subscription service, but the pay subscription service shall be available to any person requesting it, and the information shall be sufficiently reliable and available for use in a proceeding before the commission. The published information shall be relevant to the electric utility’s electricity market, and shall identify pricing of on-peak and off-peak energy produced that represent contractors for delivery encompassing a time frame beginning at least two years from the date of the publication. The published information shall be updated on al least a monthly basis.

DE-Ohio proposes the following revisions to Paragraphs (A)(1) and (3):

(1)
The electric utility shall establish one of the following: that its RTO retains an independent market monitor that has the ability to identify any potential for a market participant to exercise market power in any energy, capacity, and/or ancillary service markets, whether such market is administered by the RTO or whether it is a bilateral market, by virtue of access to the RTO and the market participant’s data and personnel, and that has the authority to mitigate the conduct of the market participants so as to prevent or preclude the exercise of market power by any market participant; or, if no such market monitor exists, the electric utility shall demonstrate that an equivalent function exists which can  monitor, identify, and mitigate conduct associated with the exercise of market power. 

(3)
The electric utility shall demonstrate that there is a public, source of electricity pricing information, which may include a source published by the utility, for any product or service necessary for interested parties to participate in the CBP and for the commission to certify a winning bidder to fulfill the contractual obligations resulting from the CBP is publicly available.  
 The information may be offered through a pay subscription service, but the pay subscription service shall be available to any person requesting it, and the information shall be sufficiently reliable and available for use in a proceeding before the commission. The published information shall be relevant to the electric utility’s electricity market, and shall identify pricing of on-peak and off-peak energy produced that represent contractors for delivery encompassing a time frame beginning at least two years from the date of the publication. The published information shall be updated on at least a monthly basis.

DE-Ohio’s suggested amendment is intended to ensure that information is available to bid participants, not just winning bidders.  To have a successful bid process, all bid participants must have access to public pricing data.  DE-Ohio agrees that winning bidders should continue to have access to public price data.  Additionally, the words in Appendix A, (A)(3) are highlighted in order to point out that the use of the reference to a time frame here is unclear.   A more specific time frame should be specified.  
In Appendix A, paragraph 2, the Commission sets forth a proposed requirement that each competitive bid plan include pro forma financial projections of the effect of the plan’s implementation upon generation, transmission and distribution of the electric utility or its affiliates for the duration of the plan.  DE-Ohio suggests that the Commission reconsider this provision because, prior to the actual CBP, the utility would necessarily be required to file its pro formas with a significant level of assumed data.   If the Commission does not anticipate the inclusion of assumed data, it is impossible to complete pro formas prior to the CBP.  
 DE-Ohio proposes the following revisions to Paragraph (B) of Appendix A:

(5)
Detailed descriptions of the customer load(s) to be served by the winning bidder(s), and any known factors that may affect customer loads. The descriptions shall include, at a minimum, load subdivisions defined for bidding purposes, load and rate class descriptions, customer load profiles, if available, that include historical hourly load data for each load and rate class for at least the two most recent years, applicable tariffs, historical shopping behavior, and plans for meeting targets pertaining to load reductions, energy efficiency, renewable energy, advanced energy, and advanced energy technologies.

DE-Ohio’s proposed amendment is intended to permit a bid process to continue where the utility or bidder(s) suggests a load classification for which actual load profile data is unavailable.  DE-Ohio believes it is unnecessary and detrimental to inhibit the growth of the competitive retail electric service market until such data is available.  DE-Ohio does not suggest that available data should be withheld from the process.  To the extent load data exists, DE-Ohio will make it available, as should all CRES providers.

In Appendix A, Paragraph (B)(6) is unclear to the extent it refers to “resource adequacy services.”  This service term is not generally used in the industry and it should be clarified or replaced with something more generally understood.    

The Commission further requires the following in Paragraph (B)(14):

(14)
The initial filing of a CBP plan shall include a detailed account of how the plan achieves the policy of this state as delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.  Following the initial filing, subsequent filings shall include how the state policy is advanced by the plan.

DE-Ohio recommends that this paragraph be deleted, in its entirety, from Appendix A. Rather than require a utility to report on the implementation of its CBP, the Commission’s proposed rule requires a utility to demonstrate that it is in compliance with all of the state’s policy set forth in R.C. 4928.02.  But R.C. 4928.02 contains many policies, some of which are in conflict with other policies or statutes.  For example, R.C. 4928.02(H) prohibits subsidies, but R.C. 4928.02(J) requires incentives for environmental technologies and 4928.20(J) requires subsidies for governmental aggregators.  Similarly, R.C. 4928.02(C) requires the availability of supply options but R.C. 4928.02(L) requires the protection of at-risk populations.  DE-Ohio believes that a just and reasonable standard, without a specific requirement of strict adherence to the statutory policy, is a more appropriate method through which to balance the interests between the various statutory policies and specific statutory mandates.  Therefore, DE-Ohio proposes to delete the language set forth above in favor of a report on the implementation of the CBP. 

H.
Appendix B: Requirements for Electric Security Plans.
The Commission proposes, at Paragraph H of Appendix B, that each ESP filing including the following requirement:

The initial filing for an ESP shall include a detailed account of how the ESP achieves the policy of this state as delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.  Following the initial filing, subsequent filings shall include how the state policy is advanced by the ESP.


DE-Ohio recommends that this requirement be deleted. Rather than requiring a utility to report upon the implementation of the ESP, the Staff’s proposed rule requires a utility to report that it is in compliance with the entire policy of the state as set forth in R.C. 4928.02. As previously stated, R.C. 4928.02 contains many policies, some of which are in conflict with other policies or statutes. DE-Ohio submits that a just and reasonable standard, without a specific requirement of strict adherence to the state’s policy is a more appropriate method to permit a balancing of interests among the various statutory policies and specific statutory mandates.  Therefore, should the Commission elect to revise the above requirement in lieu of deleting it, DE-Ohio urges the following revision:

The initial filing for an ESP shall include a detailed account of how the ESP addresses the policy of this state as delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.  Following the initial filing, subsequent filings shall include how the state policy is advanced by the ESP. The burden of proof to show that the proposals in the applications are just and reasonable shall be upon the electric utility.
Pursuant to Appendix B, Specific Information, Paragraph B, the Commission submits that any plan seeking to impose surcharges contain certain information. DE-Ohio seeks an additional requirement as reflected in the proposed, subparagraph (5):

(5)
An application that seeks to dedicate an asset for the life of the facility must propose a bid process, subject to the modification and approval by the commission, for similar assets to be purchased by the electric utility.

DE-Ohio’s proposed amendment reflects a bidding process appropriate for the dedication to load of existing assets, rather than newly constructed assets.  The proposed process assures customers that the lowest price asset meeting integrated resource plans as approved in the Commission’s certification process will be purchased on their behalf.


Appendix B, Specific Information, Paragraph (C)(3) provides as follows:

(3)
A listing, description, and quantitative justification of any unavoidable charges for standby, back-up, or supplemental power.


DE-Ohio proposes the following revision to this subparagraph:

(3)
A listing, description, and quantitative justification of any unavoidable charges for standby, default, back-up, or supplemental power.

DE-Ohio asserts that default power must be specified as it is a specific service that each utility must provide pursuant to R.C. 4928.14 and is statutorily different in kind than “standby service.”  This is evident as both services are identified by R.C. 4928.143(B)(2)(d).  It is an important distinction because, pursuant to R.C. 4928.20(J), governmental aggregators may give notice to avoid “standby service” but not default service.

Appendix B also sets for the additional information required in connection with an ESP. Such information is reflected, in part, in Paragraph A, Additional Required Information, which provides:

Divisions (E) and (F) of section 4928.143 of the Revised Code provide for tests of the ESP with respect to excessive earnings.  Division (E) of section 4928.143 of the Revised Code is applicable only if an ESP has a term exceeding three years, and would require an earnings determination to be made in the fourth year.  Division (F) of section 4928.143 of the Revised Code applies to any ESP and examines earnings after each year.  In each case, the burden of proof for demonstrating that earnings are not excessive is borne by the electric utility.  For this demonstration, at a minimum, the electric utility shall provide the following information for the total electric utility as well as functionalized as to distribution, transmission, and generation activities:

(1) Balance sheet information.

(2) Income statement information.


(3)  
Capital budget requirements for future committed investments in Ohio.


Consistent with its prior comments, DE-Ohio seeks deletion of the clause, “as well as functionalized as to distribution, transmission, and generation activities.”

This deletion is necessary as DE-Ohio’s financial records to not contain the level of detail sufficient to enable it to functionalize various activities. That is, corporate income statements do not delineate this information separately with respect to generation, transmission, and distribution activities. Furthermore, such functionalization is directly at odds with R.C. 4928.143, which applies the excess earnings test to the “electric distribution utility with a return on common equity that is significantly in excess of the return on common equity that is likely to be earned by publicly traded companies, including utilities, which face comparable business and financial risk.”
  Nothing in the statute expressly or impliedly permits the Commission to look at the earnings of just one part of the electric distribution utility, as opposed to the electric distribution utility in its entirety.  Moreover, functionalized information regarding comparable companies is not publicly available, making it impossible to comply with the statute’s requirement to test earnings against comparable companies.

DE-Ohio acknowledges that the Commission needs some information regarding the financial status of the distribution, transmission, and generation components of each electric distribution utility.  DE-Ohio will endeavor to make such information available.  The functionalized information the Commission seeks to determine the excess earnings test set forth in R.C. 4928.143, however, is unavailable in the manner requested. DE-Ohio thus respectfully requests the Commission remove this language from the rules. 
IV.
Rules 4901:1-36, O.A.C., et seq.: Transmission Cost Recovery and Appendix


A.
Rule 4901:1-36-03, O.A.C., Application.

At 4901:1-36-03(C), the proposed rule states:

(C)
The commission may order that consultants be hired, with the costs billed to the electric utility, to conduct prudence and/or financial reviews of the costs incurred and recovered through the transmission cost recovery rider.  

To further clarify the means by which each utility will recover costs, DE-Ohio proposes adding the following final sentence to this section:

(C)
The commission may order that consultants be hired, with the costs billed to the electric utility, to conduct prudence and/or financial reviews of the costs incurred and recovered through the transmission cost recovery rider.  The utility may recover the costs associated with this section through the transmission cost recovery rider.

V.
RULES 4901:1-37, O.A.C., ET SEQ.: CORPORATE SEPARATION

A.
Rule 4901:1-37-01, O.A.C., Definitions.


Under Rule 4901:1-37-01(D), O.A.C., the Commission proposes to exclude “governmental aggregator” from the definition of “electric services company.”  The Ohio Supreme Court, however, at the urging of the Commission, determined that governmental aggregators provide competitive retail electric service.
  There is no basis for making a distinction between a governmental aggregator and any other CRES provider except as required by statute.  Electric service companies are CRES providers.
 DE-Ohio proposes that the Commission include “governmental aggregator” as a part of the entities that are included as electric service companies.  DE-Ohio requests that the Commission modify Rule 4901:1-37-01, O.A.C., as follows:
(D)
“Electric services company” means an electric light company that is engaged on a for-profit or not-for-profit basis in the business of supplying or arranging for the supply of only a competitive retail electric service in this state.  “Electric services company” includes a governmental aggregator, power marketer, power broker, aggregator, or independent power producer, but excludes an electric cooperative, municipal electric utility, or billing and collection agent.

B.
Rule 4901:1-37-04, O.A.C., General provisions.


At Rule 4901:1-37-04(A), O.A.C., the Commission identifies structural safeguards pertaining to corporate separation that include the following provisions, which DE-Ohio suggests be modified as shown:

(1)
Each electric utility and its affiliates that provide retail electric services to customers within the electric utility's service territory shall function independently of each other.

(2)
Each electric utility and its affiliates that provide retail electric services to customers within the electric utility's service territory shall not share facilities and services if such sharing in any way violates paragraph (D) of this rule.

DE-Ohio proposes the addition of this language to avoid overlapping jurisdiction between the Federal Energy Regulatory Commission and the Commission.  Wholesale entities are governed by a FERC standard of conduct.  
* * *

(6)
Transactions made in accordance with rules or regulations approved by the federal energy regulatory commission, securities and exchange commission, and the commission, which rules the electric utility shall maintain in its cost allocation manual (CAM) and file with the commission, shall provide a rebuttable presumption of compliance with the costing principles contained in this chapter. 

DE-Ohio proposes the following revision to these Rules:

(6)
Transactions made in accordance with rules or regulations, or service agreements approved by the federal energy regulatory commission, securities and exchange commission, and the commission, which rules the electric utility shall maintain in its cost allocation manual (CAM) and file with the commission, shall provide a rebuttable presumption of compliance with the costing principles contained in this chapter. 

With respect to the Code of Conduct rules proposed by the Commission, DE-Ohio recommends that the following be added as paragraph (5), with the remaining paragraphs renumbered accordingly:

(5)
An electric services company shall treat as confidential all information obtained from an electric utility, both affiliated and non-affiliated, and shall not release such information, unless an electric utility provides authorization to do so or the information was or thereafter becomes available to the public through means other than disclosure by the electric utility.

DE-Ohio’s proposed amendment permits the exchange of information between utilities and CRES providers to the benefit of the development of the competitive retail electric service market.  Currently, CRES providers do not share customer information with the utility and the utility is reluctant to share confidential information with CRES providers, other than the information a utility must provide by rule.  Ensuring the confidential nature of such information facilitates the exchange of information among the market participants.

Paragraph 7 of the Code of Conduct, which would become Paragraph 9 due to the insertion recommended above, currently provides:

The electric utility shall ensure retail electric service consumers protection against unreasonable sales practices, market deficiencies, and market power.  


DE-Ohio proposes that this paragraph be modified to read as follows:

The electric utility and electric service companies shall use reasonable efforts to ensure retail electric service consumers protection against unreasonable sales practices, market deficiencies, and market power.  

DE-Ohio proposes this amendment because it cannot guarantee the conduct of third parties that it does not control.  DE-Ohio can maintain reasonable practice to monitor competitive behavior on its system and take measures to correct inappropriate behavior or report such behavior to the Commission for appropriate action. DE-Ohio believes that a reasonable effort standard is appropriate under such circumstances. 


Paragraph 10 of the Code of Conduct, which would become Paragraph 11, provides that:

(10)
The electric utility shall provide comparable access to products and services related to tariffed products and services and specifically comply with the following:

(a)
An electric utility shall be prohibited from unduly discriminating in the offering of its products and/or services.

(b)
The electric utility shall apply all tariff provisions in the same manner to the same or similarly situated entities, regardless of any affiliation or nonaffiliation.

(c)
The electric utility shall not, through a tariff provision, a contract, or otherwise, give its affiliates preference over nonaffiliated competitors of retail electric service or their customers in matters relating to any product and/or service. 

(d)
The electric utility shall strictly follow all tariff provisions.

(e) Except to the extent allowed by state law, the electric utility shall not be permitted to provide discounts, rebates, or fee waivers for any retail electric service.


DE-Ohio proposes that part (d) be revised to state, “the electric utility shall maintain substantial compliance with all tariff provisions.” Although inapplicable directly to R.C. Chapter 4928, utilities have always been held to a substantial compliance standard rather than a strict compliance standard.
  Due to the nature of cases before the Commission, where parties may take very different views of tariff language, substantial compliance is the appropriate standard.  This is particularly true regarding the development of the competitive retail electric market and the implementation of a new statutory system pursuant to SB-221.


C.
Rule 4901:1-37-05, O.A.C., Application.

At Rule 4901:1-37-05, O.A.C., the Commission recommends that legal counsel be responsible for dealing with complaints related to compliance with the proposed changes.  At present, informal complaints are usually received by customer service representatives, who then escalate formal complaints to the legal department, as necessary.  As this protocol has shown to be effective, DE-Ohio proposes continuing that protocol when dealing with complaints.  As such, DE-Ohio proposes the following changes:

(13)
The electric utility shall establish a complaint procedure for issues concerning compliance with this chapter, which, at a minimum, shall include the following:

(a) All complaints, whether written or verbal, shall be referred to a designated customer service representative of the utility or their designee. 

(b) The customer service representative shall orally acknowledge the complaint within five working days of its receipt. 

(c) The customer service representative shall prepare a written statement of the complaint that shall contain the name of the complainant and a detailed factual report of the complaint, including all relevant dates, companies involved, employees involved, and the specific claim. 

(d) The customer service representative shall communicate the results of the preliminary investigation to the complainant in writing within thirty days after the complaint was received, including a description of any course of action that was taken. 

(e) The customer service representative shall keep a file in the CAM, in accordance with rule 4901:1-37-08 of this chapter, of the written statements of the complaints and resulting investigations required by paragraphs (B)(13)(c) and (d) of this rule for a period of not less than three years. 

VII.
Rule 4901:1-38, O.A.C., et seq.: Special Arrangements

A. Rule 4901:1-38-01, O.A.C., Definitions

For purposes of clarification, DE-Ohio proposes the following revision to the definition of “nonfirm electric service”:

(H)
“Nonfirm electric service” means electric service provided pursuant to a schedule filed under section 4928.141 of the Revised Code or pursuant to an arrangement under section 4905.31 of the Revised Code, which schedule or arrangement includes conditions that may require the customer to curtail or interrupt electric usage during nonemergency circumstances upon notification by the electric utility.

B. Rule 4901:1-38-04, O.A.C., Energy efficiency schedule.

Similarly, for sake of clarification, DE-Ohio proposes that the Commission modify Rule 4901:1-38-04(B)(2)(e), O.A.C., as follows:

(e)
The customer must agree that the electric utility may count the reduction in electricity consumption attributable to its investments and expenses toward its energy efficiency targets as set forth in sections 4928.64 and/or 4928.66 of the Revised Code.

C. Rule 4901:1-38-08, O.A.C., Revenue recovery.

At Rule 4901:1-38-08(A)(5), O.A.C., DE-Ohio proposes that the Commission include the following language related to cost recovery associated with special agreements:

(5
The Commission shall provide cost recovery of delta revenues associated with a special arrangement approved pursuant to this Chapter. 

VIII.
CONCLUSION
For the reasons stated above, DE-Ohio respectfully requests that the Commission consider its responses to the Commission’s questions, which are included at Section II of these comments.  Further, DE-Ohio requests that the Commission adopt the changes recommended by it relative to its proposed rules.  
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