BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO
	In the Matter of the Application to Modify, in Accordance with Section 4929.08, Revised Code, the Exemption Granted to The East Ohio Gas Company d/b/a Dominion Energy Ohio. 
	)

)

)

)
	Case No. 12-1842-GA-EXM



MEMORANDUM CONTRA DOMINION ENERGY SOLUTIONS’ MOTION TO INTERVENE

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I. INTRODUCTION
The Office of the Ohio Consumers’ Counsel (“OCC”) has filed a motion to protect residential natural gas consumers by re-establishing Dominion Energy Ohio’s (“DEO”) Standard Service Offer (“SSO”) as the default service and eliminating the Monthly Variable Rate (“MVR”).  The MVR is being used as a default rate that certain residential customers are charged through random assignment to a marketer.  The MVR may be significantly above DEO’s SSO.  This overcharge (charging customers the MVR rate, which is above the SSO) is a detriment to consumers that cannot be corrected by the competitive marketplace because the random customer assignments to the MVR eliminates any incentive marketers have to compete.  The SSO on the other hand is the result of a competitive auction and should function as consumers’ default service offering. 

On April 9, 2018, Dominion Energy Solutions, Inc., (“DES”) moved to intervene in this case.  For the reasons stated in this Memorandum Contra, DES’s motion to intervene should be denied.  First, its motion to intervene is not timely, and DES has not shown that there are extraordinary circumstances that merit granting its untimely motion.  Second, similar to Direct Energy Services, LLC and Direct Energy Business Marketing, LLC, DES 

does not meet the statutory and administrative requirements for intervention in this case.
 Nonetheless, should the PUCO grant DES intervention, the PUCO should require DES to consolidate its case (including for examination of witnesses and the presentation of testimony) with the Retail Energy Supply Association (“RESA”) and the Ohio Gas Marketers Group (“OGMG”), all having substantially similar interests.  See Ohio Adm. Code 4901-1-11(D)(2). 

II. 
BACKGROUND 
On June 18, 2008, the PUCO granted an exemption authorizing DEO to implement Phase 2 of DEO’s plan to exit the merchant function.
  On June 15, 2012, DEO filed a joint motion to modify that order in this docket.
  On July 27, 2012, the Attorney Examiner set a procedural schedule.
  The Entry instructed that the last day to intervene was August 30, 2012.
 

On March 9, 2018, the OCC filed a motion to re-establish the standard choice offer and eliminate the monthly variable rate.
  Ohio Partners of Affordable Energy (“OPAE”) filed a similar motion on behalf of non-residential customers.
  On April 9, 2018, DES filed an untimely motion to intervene.
 

IIi.
Argument

A. DES's motion to intervene was not timely and DES failed to show extraordinary circumstances that merit granting its untimely motion.
DES’s motion to intervene is untimely. Ohio Adm. Code 4901-1-11(F) states that “[a] motion to intervene which is not timely will be granted only in extraordinary circumstances.”  DES failed to file a motion to intervene by the August 30, 2012 deadline.  In fact, DES stated explicitly that it decided not to intervene by the PUCO established deadline.
  Now, however, DES seeks to intervene out of time without demonstrating that extraordinary circumstances exist that would permit an untimely intervention. 

Contrary to DES’s claims,
 there are existing parties to the proceeding that adequately represent its interest.  Those parties include RESA and OGMG.  Notwithstanding this fact, DES claims without support that its interests are not adequately represented by any of the competitive retail natural gas service providers that have timely intervened in this case.
  In addition, DES admits that although it knew of the case and issues involved at the inception of the case, it decided against intervention.
  DES’s choice to not intervene by the deadline does not constitute an extraordinary circumstance. 

The PUCO has previously rejected a similar argument.  In Case No. 08-917-EL-SSO, a marketer filed to intervene after the Supreme Court of Ohio remanded a case.
  The PUCO denied the intervention.
  The marketer argued that the issue raised on remand was an unforeseeable occurrence that warranted intervention.
 The PUCO was not moved by this argument. The PUCO held that it was not an unforeseeable possibility where an explicit statute addressed appeals and remands.
  Similarly, the motions filed by OCC and OPAE are not an unforeseeable possibility when R.C. 4929.08 gives the PUCO authority to modify an order.  In fact, DES knew this was a possibility because the same situation (i.e., an exemption order modification request) occurred in 2012.  Further it is not unforeseeable that parties, like OCC and OPAE, would advocate for positions that contradict DES’s interest.

Thus, six years after the deadline to intervene, DES seeks to intervene.  DES explains that it only now finds fault with a proposal in this proceeding.  DES, however, is too late.  A deadline was established concerning the issues in the case, and DES cannot choose to participate when it sees fit.  The fact is that it was foreseeable that a party in this proceeding could and would take a position contrary to DES’s interest.  Therefore, DES could and should have anticipated potential opposition or adverse positions and should have taken measures to protect its interests.  DES knew or should have known of the risk, but still decided not to timely intervene.  DES cannot get a second bite at the apple.

B. DES does not meet the statutory and administrative requirements for intervention in this case.
R.C. 4903.221 and Ohio Adm. Code 4901-1-11 establish the standard for intervention in a PUCO proceeding.  Specifically, Ohio Adm. Code 4901-1-11(A)(2) states: “Upon timely motion, any person shall be permitted to intervene in a proceeding upon a showing that the person has a real and substantial interest in the proceeding, and the person is so situated that the disposition of the proceeding may, as a practical matter, impair or impede his ability to protect that interest, unless the person’s interest is adequately represented by existing parties” (emphasis added).  
Regardless as to whether DES’s intervention is timely, DES also fails to show that it is not adequately represented by existing parties.  Although DES attempts to distinguish itself from the intervening competitive natural gas retail organizations and claims that it is not adequately represented by those groups,
 DES misconstrues the standard. 

Further, the PUCO has previously rejected a similar argument.  In Case No. 14-1693-EL-RDR, an organization untimely moved to intervene in a case where other market participants had timely intervened.
 The PUCO denied intervention finding that the organization failed to show that its interests were inadequately represented.
  Similarly, DES has failed to show that its interests are not adequately represented.  OGMG and RESA have been granted intervention in this proceeding.  Both of these parties represent the same or similar positions that DES seeks to advocate in this proceeding.  Thus, DES has not shown that its interests are not adequately represented. 
DES has not met the statutory or administrative requirements of intervention. DES has failed to demonstrate that its interests are not adequately represented by the other parties to this proceeding that timely intervened.  In addition, DES failed to offer any proof that it has a unique set of interests in this proceeding.  Thus, DES’s motion to intervene should be denied. 

C. If DES is granted intervention, it should be limited under Ohio Adm. Code 4901-1-11(D)(2). 

Ohio Adm. Code 4901-1-11(D)(2) allows the PUCO to “require parties with substantially similar interests to consolidate their examination of witnesses or presentation of testimony.” If the PUCO does not reject DES’s untimely motion to intervene (which it should), then at the very least the PUCO should allow DES only limited, not full, intervention. DES has substantially similar interests in this proceeding as OGMG and RESA. 

DES’s interests as a marketer directly align with the groups whose membership is comprised of marketers, OGMG and RESA. DES argues that it is not a member of either group and has taken positions contrary to both groups.
 Again, DES misconstrues the standard. Ohio Adm. Code 4901-1-11(D)(2) only requires that parties have “substantially similar interests.” It does not require that parties have any related membership status nor does it require them to agree on all issues. Simply, the parties must have substantially similar interests. 
DES has substantially similar interests as RESA and OGMG. DES, in its motion to intervene, attempts to make an untimely reply to OCC’s Motion to Protect Customers.
 The positon that DES takes in its untimely reply is the same argument raised in the Joint Memorandum Contra filed by RESA.
 In addition, RESA and OGMG are both comprised of members who, like DES, are competitive retail natural gas service providers. DES has substantially similar interests as RESA and OGMG.  Thus, granting limited intervention under Ohio Adm. Code 4901-1-11(D)(2) would not prevent DES from representing any interests it may have in this case, if the PUCO decides to allow DES to intervene at all.  
Iv.
Conclusion
DES has not met the standard of intervention. DES's motion to intervene was not timely.  And DES fails to demonstrate that extraordinary circumstances exist to warrant untimely intervention.  In addition, DES fails to show that its interests are unique or inadequately represented in this proceeding by existing parties that filed timely interventions. Accordingly, OCC respectfully requests that the PUCO deny DES’s motion to intervene. 
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