BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the adoption of rules for 
)
alternative and renewable energy technologies 
)
and resources, and emission control reporting 
)
requirements, and amendment of Chapters 
)
Case No. 08-888-EL-ORD
4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7
)
of the Ohio Administrative Code, pursuant 
)
to Chapter 4928, Revised Code, to implement 
)
Senate Bill No. 221
)

REPLY COMMENTS TO THE

APPLICATIONS FOR REHEARING 

BY

CONSTELLATION NEWENERGY, INC.,

DIRECT ENERGY SERVICES, LLC, AND

INTEGRYS ENERGY SERVICES, INC.

I.
Introduction 
Now come Constellation NewEnergy, Inc., Direct Energy Services, LLC, and Integrys Energy Services, Inc. (hereinafter collectively referred to as the “Competitive Suppliers”) and in accordance with the Attorney Examiner’s Entry of May 21, 2009 submit the following Reply Comment.  On May 15, 2009 some fifteen petitions for rehearing were filed. One commentator suggested that Rule 4901:1-40 (A)(3) which states that all costs incurred by an electric distribution utility to comply with Section 4928.64, Revised Code be by-passable be amended to add “…except that those costs incurred in conformance with the requirements of R.C. section 4928.143(B)(2)(c) shall be avoidable” 
. 

The Competitive Suppliers believe that Rule 4901:1-40-03 (A) (3) is accurate, clear and concise, as written and that proposed modifications could instead create unnecessary ambiguity.  Thus, the Competitive Suppliers urge the Commission not to grant rehearing as to Rule 4901:1-40-03-(A)(3). 

II.
Rule 4901:1-40-03(A) (3) 

The statutory scheme of Senate Bill 221 via Section 4928.64, Revised Code creates a mandate that all energy supplies provided to retail customers in this State meet a portfolio standard in which a minimum percentage of the energy delivered comes from renewable and/or advanced sources.  Since electric service companies, which includes all competitive retail electric service providers, governmental aggregation providers,  brokers and marketers
, must meet the renewable \ advanced energy portfolio standards, Section 4928.64 (E), Revised Code states in part:

All costs incurred by an electric distribution utility in complying with the requirements of this section shall be by-passable by any consumer that has exercised choice of supplier under section 4928.03 of the Revised Code.

Section 4928.64(E), Revised Code thus protects retail customers who exercise their right to shop for energy from having to pay for renewable or advanced generation they do not receive. Rule 4901:1-40-03(A) (3) is virtually a restatement of Section 4928.64(E), Revised Code, and as such any amendment to the Rule must be carefully scrutinized to insure that the intent of the General Assembly is not being thwarted.


The Commentator seeking re-hearing suggests that Rule 4901:1-40-03(A) (3) be amended by adding an exemption for Section 4928.143(B)(2)(c), Revised Code.  Section 4928.143(B)(3)(c), Revised Code however does not pertain to renewable or advanced energy.  Section 4928.143(B)(3)(c) permits the electric utility to impose a non by-passable charge if the charge is needed to support the construction of new generation – brown or green – where the utility has applied for and the Commission has found: 1) additional generation is needed; 2) the new generation will come from new plants; 3) the new plants will be dedicated to the public; and 4) the new plants will be publicly bid.  Since the Rule in question only addresses compliance with the portfolio requirements in Section 4928.64, Revised Code, it would be confusing and create ambiguity to add a reference to Section 4928.143(B)(3)(c), Revised Code when that Code Section does not refer to Section 4928.64, Revised Code in general or the portfolio standards in particular.
 

III.
Conclusion
WHEREFORE, the Competitive Suppliers request that the Commission not grant re-hearing on Rule 4901:1-40-03(A) (3). 
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� See Request for Rehearing of the Dayton Power and Light Company p. 29


� Section 4928.01 (A)(9), Revised Code





7
2

