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APPLICATION FOR REHEARING
BY
OFFICE OF THE OHIO CONSUMERS’ COUNSEL


The PUCO has determined in an order that it has no jurisdiction to regulate Nationwide Energy Partners (“NEP”) when it submeters (resells) electric utility service to residential consumers living in apartment complexes in AEP Ohio’s service territory.[footnoteRef:2] That means that over one thousand apartment complex residents will lose important consumer protection rights under Ohio law with respect to their electric utility service.[footnoteRef:3]  [2:  Opinion and Order (Sept. 6, 2023) (“Order”), at ¶ 224.]  [3:  Id.] 

The PUCO’s Order is unfair and unlawful. The Order harms consumers, particularly at-risk consumers who struggle to pay their utility bills. Why should residential consumers have to sacrifice legal rights and consumer protections simply because their landlords use NEP to submeter utility service? They shouldn’t.
The PUCO also unjustly denied the residential consumers harmed by the Order the opportunity to be heard in this case through their state legal advocate, the Office of the Ohio Consumers’ Counsel (“OCC”). After AEP Ohio filed its complaint against NEP, OCC moved to intervene in this case to advocate for the consumers losing their AEP Ohio electric utility service. Of course, NEP opposed OCC’s intervention.[footnoteRef:4] But then the PUCO also denied OCC’s intervention, foreclosing OCC’s participation in this case for consumer protection. The PUCO’s Order now denies consumers legal rights and protections under Ohio law.  [4:  Nationwide Energy Partners, LLC’s Memorandum Contra the Motion to Intervene by OCC (Nov. 12, 2021).] 

The PUCO’s Order is unjust and the PUCO abused its discretion by excluding residential consumer participation through OCC in violation of Ohio law and Ohio Supreme Court precedent. The Ohio Supreme Court has held that under R.C. 4903.221, “intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”[footnoteRef:5] There is no question that the residential consumers now losing their consumer protection rights had “a real and substantial interest” in this case. They should have been allowed to participate through the state residential utility advocate, OCC. [5:  Ohio Consumers Counsel v. Public Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶ 20 (emphasis added).] 

R.C. 4903.10 permits the filing of an application for rehearing for the PUCO to “abrogate or modify” an order. O.A.C. 4901-1-35 also allows for applications for rehearing. The PUCO should grant rehearing to reverse its September 6, 2023 Order that harms consumers forced to receive NEP submetered electric service. 
The PUCO’s Order is unreasonable and unlawful in the following respects:
[bookmark: _Hlk88476439][bookmark: _Hlk147260862]ASSIGNMENT OF ERROR NO. 1: The PUCO erred by issuing an Order that unjustly and unreasonably denies rights under Ohio law and the PUCO’s rules to the residential utility consumers of five apartment complexes where the landlords use NEP submetering services to resell essential electric utility service. Residential consumers living in the NEP submetered apartments should have the same consumer protections under Ohio law and the PUCO’s rules as residential consumers who receive electric utility service directly from the PUCO-regulated utility, AEP Ohio. 

ASSIGNMENT OF ERROR NO. 2: The PUCO erred by unlawfully denying residential consumers a voice in this proceeding, through their state residential utility advocate (OCC) in violation of R.C. 4903.221, O.A.C. 4901-1-11, and Ohio Supreme Court precedent. The PUCO abused its discretion by refusing to let the Consumers’ Counsel intervene. The PUCO’s Order prejudiced the Consumers’ Counsel’s efforts to be heard before the PUCO. The PUCO’s ruling harms the residential consumers in the NEP submetered apartment complexes because it denies them rights under Ohio law that residential consumers served by AEP Ohio receive. OCC should have been permitted to intervene in this case to advocate for the residential consumers adversely affected by the PUCO’s Order.

The reasons for supporting this application for rehearing are set forth in the accompanying Memorandum in Support. The PUCO should grant rehearing and reverse the September 6 Order as requested by OCC.
Respectfully submitted,
	
Maureen R. Willis (0020847)
	Ohio Consumers’ Counsel
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Counsel of Record
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MEMORANDUM IN SUPPORT

[bookmark: _Toc112081974][bookmark: _Toc112416632][bookmark: _Toc147487307]INTRODUCTION
On September 6, 2023, the PUCO issued an Order that will harm over one thousand residential utility consumers living in five apartment complexes in AEP Ohio’s service territory by denying them consumer protections under Ohio law and the PUCO’s rules. The PUCO determined that it has no jurisdiction over Nationwide Energy Partners (“NEP”) when it submeters (resells) electric utility service to the apartment complex residents previously served by AEP Ohio.[footnoteRef:6] Because of this, the PUCO determined that residential consumers will “lose rights related to electric service once a landlord elects to receive master-meter service at its complex.”[footnoteRef:7]  [6:  Opinion and Order (Sept. 6, 2023) (“Order”), at ¶ 224.]  [7:  Id. at ¶ 225.] 

Residential utility consumers should not “lose rights related to electric service” just because they live in an apartment complex where the landlord uses NEP to resell electricity. All Ohio residential utility consumers should receive the same rights and protections under Ohio law and the PUCO’s rules. 
To add insult to injury, the PUCO unlawfully refused to allow residential utility consumers adversely affected by the Order to participate in this case through their state advocate, OCC. 
Shortly after AEP Ohio filed its complaint against NEP, OCC filed a motion to intervene to advocate for the residential consumers who are harmed by the PUCO Order.[footnoteRef:8] To no one’s surprise, NEP opposed OCC’s participation for consumer protection. The PUCO agreed with NEP and denied OCC’s intervention to advocate for consumers.[footnoteRef:9]  [8:  OCC Motion to Intervene (Oct. 28, 2021).]  [9:  Attorney Examiner Entry (Jan. 31, 2022); PUCO Entry (July 27, 2022).] 

The PUCO’s decision denying OCC’s intervention to protect consumers directly contradicts Ohio Supreme Court precedent that under R.C. 4903.221, “intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”[footnoteRef:10] Plainly, the residential consumers in the apartment complexes at issue had a “real and substantial interest” in this case where, because of the PUCO’s Order, they will lose rights under Ohio law and the PUCO’s rules.  [10:  Ohio Consumers Counsel v. Public Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶ 20 (emphasis added).] 

The PUCO’s Order is unreasonable and unlawful. The PUCO should protect all residential utility consumers, including those who have no choice but to be subjected to NEP’s submetered electric utility service. For the reasons explained below, the PUCO should grant rehearing and reverse the Order.


[bookmark: _Toc112081975][bookmark: _Toc112416633][bookmark: _Toc147487308]ASSIGNMENTS OF ERROR 
[bookmark: _Toc112416634][bookmark: _Hlk147403241][bookmark: _Toc147487309]ASSIGNMENT OF ERROR NO. 1: The PUCO erred by issuing an Order that unjustly and unreasonably denies rights under Ohio law and the PUCO’s rules to the residential utility consumers of five apartment complexes where the landlords use NEP submetering services to resell essential electric utility service. Residential consumers living in the NEP submetered apartments should have the same consumer protections under Ohio law and the PUCO’s rules as residential consumers who receive electric utility service directly from the PUCO-regulated utility, AEP Ohio.
The Order determines that NEP is not a public utility subject to the jurisdiction of the PUCO.[footnoteRef:11] The PUCO’s determination that NEP is not a public utility adversely affects the consumer protections that the apartment complex residents receive when forced to take NEP submetered service. The PUCO’s Order expressly acknowledges that the apartment complex residents “will lose a multitude of rights and protections . . . that ensure consumers receive adequate, safe, and reasonable electric service, as required by law.”[footnoteRef:12]  [11:  See Order, at ¶ 224. ]  [12:  Id.] 

The PUCO’s Order is unjust and unfair. It discriminates against residential utility consumers who rent (instead of own) their living space. No residential utility consumer should have to sacrifice legal protections and rights simply because they live in an apartment complex that uses NEP submetering service. The PUCO should grant rehearing and reverse the Order.
 When residential utility consumers receive electric utility service directly from a PUCO-regulated utility like AEP Ohio, they receive many consumer protections under Ohio law and the PUCO’s rules. These consumer protections include, but are not limited to: 
· The PUCO’s regulation of rates and service terms, including periodic audits by the PUCO; 
· Being able to use the PUCO’s complaint procedures and call center to seek assistance with service and billing disputes;
· Clear and informative billing information that has been reviewed by stakeholders and approved by the PUCO; 
· The ability to take advantage of the PUCO’s percentage of income payment plan program (“PIPP”); and
· The ability to “shop” for electric supply from marketers if they choose.[footnoteRef:13]  [13:  Order, at ¶ 223; see also AEP Ohio Ex. 3 (Williams Direct). ] 

The PUCO’s determination that is has no jurisdiction over NEP’s submetering service means that residential consumers will lose these rights regarding their essential electric utility service. The PUCO should grant rehearing to fix this unreasonable and unjust result.
The PUCO tries to address the fundamental unfairness of denying legal rights to consumers by ordering AEP Ohio to file “reasonable terms and conditions” in its electric reseller tariff to govern landlords’ use of NEP’s submetering service.[footnoteRef:14] But the conditions required by the PUCO are not enough to protect consumers. [14:  Order, at ¶ 224.] 

First, the PUCO directs landlords to provide notice in their leases that “by signing the lease, the tenant agrees to have the landlord secure and resell electricity to the tenant and that, under current law, the tenant is no longer under the jurisdiction of the [PUCO] and loses the rights under law associated with being under the [PUCO’s] jurisdiction.”[footnoteRef:15] This notice does not protect consumers. [15:  Order, at ¶ 224(1) (emphasis added).] 

Indeed, notifying a consumer that he is giving up legal rights regarding essential utility service is virtually meaningless for those who may have to lease an NEP submetered apartment due to affordable rent or proximity to work or school. There are not abundant affordable housing options. 
Further, in this case, the affected apartment complex residents’ service has been converted from AEP Ohio to NEP submetered service.[footnoteRef:16] That means these consumers initially had AEP Ohio as their electric service provider and have been switched to NEP. It would be unreasonable to make these consumers find somewhere else to live (a non-NEP submetered property) so they can have full rights and protections under the law. The notice requirement does little actually to protect consumers. [16:  AEP Ohio Ex. 3 (Williams Direct), at 5.] 

Second, the PUCO orders that “[t]he landlord’s charges for resale of electricity to each tenant must be the same or lower than the total bill for a similarly situated customer served by the applicable utility’s standard service offer.”[footnoteRef:17] Limiting charges for the resale of electricity is a good thing. However, more recently, the AEP Ohio standard service offer has been higher than usual. The PUCO’s Apples to Apples website shows that AEP Ohio’s standard service offer is currently at $0.1091/kWh. Because of this, some consumers may want to “shop” for electric supply service. But consumers forced to take NEP submetered electric utility service are out of luck. They do not have the option to shop with a marketer.  [17:  Id., at ¶ 224(2). ] 

Third, for disconnections of service, the PUCO states that apartment complex landlords must follow the disconnect standards applicable to landlords set forth in O.A.C 4901:1-18. But the PUCO does not address whether consumers receiving NEP submetered service would be allowed to participate in the payment plans under the PUCO’s rules. While NEP itself may offer payment plans to consumers, the terms of those plans may not be as favorable as those under the PUCO’s rules. 
Similarly, on October 4, 2023, the PUCO issued its Special Reconnect Order for protecting consumers in the upcoming heating season.[footnoteRef:18] The Special Reconnect Order protects low-income consumers from disconnections during the winter heating season when they have financial difficulties paying their utility bills. However, the Special Reconnect Order applies only to consumers served by public utilities subject to the PUCO’s jurisdiction.[footnoteRef:19] Because the PUCO’s September 6 Order determined that NEP is not a public utility subject to the PUCO’s jurisdiction (and that the landlord is the “consumer” served by the PUCO-regulated utility), the Special Reconnect Order’s protections do not apply to the apartment complex residents. The Order does nothing to address this problem, leaving at-risk consumers vulnerable to potential electric service disconnections during the winter. [18:  In the Matter of the Commission’s Consideration of Solutions Concerning the Disconnection of Gas and Electric Service in Winter Emergencies for the 2023-2024 Winter Heating Season, Case No. 23-856-GE-UNC (Oct. 4, 2023).]  [19:  Id. at ¶ 1.] 

The PUCO has also issued an order that requires utilities to suspend service disconnections for thirty days following an application with a community action agency for bill payment assistance.[footnoteRef:20] But again, that order applies only to public utilities under the PUCO’s jurisdiction. Thus, consumers receiving NEP submetered service would not be eligible for this assistance. That is unfair and unreasonable. [20:  In the Matter of the Commission’s Consideration of Solutions Concerning the Disconnection of Gas and Electric Service in Winter Emergencies for the 2022-2023 Winter Heating Season, Case No. 22-668-GE-UNC (July 12, 2023).] 

The PUCO’s attempt to protect NEP consumers by requiring changes to AEP Ohio’s electric reseller tariff falls short. It is no substitute for all the legal rights and protections under Ohio law and the PUCO’s rules that AEP Ohio consumers receive. The PUCO should grant rehearing and reverse the Order to protect consumers from losing protections they are entitled to under Ohio law and the PUCO’s rules. 
[bookmark: _Toc112416635][bookmark: _Toc147487310]ASSIGNMENT OF ERROR NO. 2: The PUCO erred by unlawfully denying residential consumers a voice in this proceeding, through their state residential utility advocate (OCC) in violation of R.C. 4903.221, O.A.C. 4901-1-11, and Ohio Supreme Court precedent. The PUCO abused its discretion by refusing to let the Consumers’ Counsel intervene. The PUCO’s Order prejudiced the Consumers’ Counsel’s efforts to be heard before the PUCO. The PUCO’s ruling harms the residential consumers in the NEP submetered apartment complexes because it denies them rights under Ohio law that residential consumers served by AEP Ohio receive. OCC should have been permitted to intervene in this case to advocate for the residential consumers adversely affected by the PUCO’s Order.
The PUCO’s Order harms consumers by denying them consumer protection rights under Ohio law and the PUCO’s rules. For that reason alone, the PUCO should grant rehearing to reverse the Order. The PUCO should also reverse the Order because it wrongfully denied residential consumers the opportunity to have their voice heard and their positions considered through their state legal advocate, OCC. 
Before denying their legal rights, the PUCO should have considered the positions of the residential consumers forced to take NEP submetered service. The PUCO’s failure to do so violated Ohio law and Ohio Supreme Court precedent providing that “intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”[footnoteRef:21] [21:  Ohio Consumers Counsel v. Public Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶ 20 (emphasis added).] 

A month after AEP Ohio filed its complaint, OCC moved to intervene in this case to give a voice to the residential consumers that are now harmed by the PUCO’s Order. NEP opposed OCC’s participation to protect consumers. That was expected. But then the Attorney Examiner egregiously silenced the voice of residential consumers’ by denying OCC’s intervention.[footnoteRef:22] OCC filed an Interlocutory Appeal to the PUCO Commissioners challenging the Attorney Examiner’s decision.[footnoteRef:23] But in a blow to the apartment complex residents forced to take NEP submetering, the PUCO abused its discretion in upholding the Attorney Examiner’s decision to exclude OCC.[footnoteRef:24] OCC filed an application for rehearing of the PUCO’s decision.[footnoteRef:25] PUCO never ruled on OCC’s application for rehearing, and it was denied by operation of law.[footnoteRef:26]  [22:  See Order, at ¶ 6; OCC Application for Rehearing (Aug. 26, 2022); PUCO Entry (July 27, 2022); OCC Interlocutory Appeal (Feb. 7, 2022).]  [23:  See OCC’s Interlocutory Appeal (to Commissioners) of PUCO’s Ruling Denying OCC’s Intervention to Represent Consumers (Feb. 7, 2022).]  [24:  PUCO Entry (July 27, 2022).]  [25:  See OCC’s Application for Rehearing (Aug. 26, 2022).]  [26:  R.C. 4903.10.] 

The PUCO’s Order that denies NEP consumers their rights under Ohio law and PUCO rules does not address why OCC was not allowed to advocate for consumers. The PUCO’s Order should be reversed. 
R.C. 4903.221 provides, in relevant part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding.[footnoteRef:27]  [27:  See also O.A.C. 4901-1-11(A)(2) (to intervene, a party should have a “real and substantial interest”).] 

There is no question that the apartment complex residents have been “adversely affected” by the PUCO’s Order. The PUCO itself finds that residential consumers forced to take NEP service “will lose a multitude of rights and protections . . . that ensure consumers receive adequate, safe, and reasonable electric service, as required by law.”[footnoteRef:28] [28:  Id.] 

R.C. 4903.221(B) requires the PUCO to consider the following criteria in ruling on motions to intervene:
(1)	The nature and extent of the prospective intervenor’s interest;

(2)	The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)	Whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings; and

(4)	Whether the prospective intervenor will significantly contribute to full development and equitable resolution of the factual issues.[footnoteRef:29] [29:  See also O.A.C. 4901-1-11(B)(1)-(4) (Administrative Code criteria that mirror the statutory criteria in R.C. 4903.221(B)).] 


To intervene, a party should also have a “real and substantial interest” according to O.A.C. 4901-1-11(A)(2) and meet the criteria of O.A.C. 4901-1-11(B)(1)-(4), which mirror the statutory criteria in R.C. 4903.221(B). 
OCC’s motion to intervene addressed all of these criteria. But according to the PUCO, “OCC does not have a real and direct interest related to the central merits of this case.”[footnoteRef:30] That obviously has been proven incorrect by the Order, as the primary losers in this case are the apartment complex residents who (as the PUCO acknowledged) have lost “a multitude of rights and protections” regarding their electric utility service. [30:  July 27 Entry, at ¶ 54.] 



The PUCO abused its discretion in denying residential consumers a voice in this case. The PUCO’s decision to exclude participation by OCC directly contradicts the Ohio Supreme Court’s holding that “intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”[footnoteRef:31] In Ohio Consumers’ Counsel v. PUC, the Ohio Supreme Court held that the PUCO abused its discretion in denying intervention to OCC and reversed the PUCO. The Court relied on the reasons stated in OCC’s memoranda supporting intervention to conclude that intervention should have been granted.[footnoteRef:32]  [31:  Ohio Consumers Counsel v. Public Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶ 20 (emphasis added).]  [32:  Id. at ¶¶ 18; 20. ] 

[bookmark: PAGE_7350]The PUCO’s Order, which harms consumers, flouts the Court’s direction that “intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”[footnoteRef:33] The Ohio Supreme Court ruled in another case involving NEP that consumers deserve more protection from submeterers.[footnoteRef:34] But the over one thousand apartment complex residents denied a voice in this case lose protections from the PUCO’s Order. They were harmed by the PUCO’s Order. And they were harmed by the PUCO by not having a voice in this case. The PUCO should grant rehearing to reverse the Order. [33:  Id. at ¶ 20. ]  [34:  See Complaint of Wingo v. Nationwide Energy Partners, L.L.C., 163 Ohio St.3d 208 (2020).] 


[bookmark: _Toc112081976][bookmark: _Toc112416636][bookmark: _Toc147487311] CONCLUSION
The PUCO has harmed over a thousand residential consumers by denying them legal rights and by denying them a voice in this case. The PUCO’s Order is wrong, unjust, and unfair to the residential consumers who are forced to take NEP’s submetering service. For the reasons explained above, PUCO should grant rehearing and reverse the September 6 Order. 
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