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MOTION FOR LEAVE TO INTERVENE LATE OF THE BUCKEYE FOREST COUNCIL AND THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

On June 29, 2010, Ohio Power Company (OPCo) filed an application for certification of its Muskingum River generating station as an eligible Ohio renewable energy resource generating facility.  On July 7, 2010, the Ohio Environmental Council (OEC) timely filed a motion to intervene, which OPCo did not oppose. On July 23, 2010, respectively, the Buckeye Forest Council, the Ohio Environmental Council (BFC) filed an amended motion for late intervention.  On July 27, 2010, the Office of Consumers’ Counsel (OCC) filed a motion for late intervention..  OPCo submits this memorandum in opposition to the BFC’s and OCC’s requests for late intervention.

Under OAC 4901:1-40-04(F)(1), “Any interested person may file a motion to intervene and file comments and objections to any application filed under this rule within twenty days of the date of the filing of the application.”  OCC and BFC both admit the applicability of this rule and the lateness of their requests for intervention.  As compared to the applicable 20-day deadline, BFC’s request was made 4 days after the deadline (20% late) and OCC’s was made 8 days after the deadline (40% late).  These are not filings made just under the wire but were substantially late.

OAC 4901-1-11(F) provides that a motion to intervene “which is not timely will be granted only under extraordinary circumstances.”  Neither OCC nor BFC establish good cause for being late, let alone establishing extraordinary circumstances.   While BFC and OCC recite that their intervention will not unduly delay or prolong the proceedings, the fact is that their intervention is likely and most certainly will delay the proceedings.  The Commission consciously decided to establish a streamlined process for handling REN cases, through the 20-day response deadline and 60-day automatic approval deadline.  
BFC weakly suggests that additional time was required to review the application and formulate calculations that would allow for meaningful comment.  Aside from lacking any basis or support to this bare statement, OPCo submits that it misconstrues the appropriate scope of comments that should be filed; in any case, that reason bears only on late comments, not late intervention.  In short, there are no extraordinary circumstances of any kind that are mentioned, let alone substantiated, in the requests for late intervention.  

Finally, because OEC did file a timely and unopposed request for intervention (which will presumably be granted by the Commission in accordance with its typical practice of granting such requests), OEC has standing to make the request to file late comments and the Commission will presumably consider the request (as noted above, OPCo opposes granting leave to file late comments for reasons to be separately explained).  This scenario presents an additional reason to deny the OCC and BFC requests for late intervention, because doing so will properly follow the rules and apply the established standard without necessarily resulting in the late-proferred comments from being summarily ignored (i.e., OEC’s request to file late comments will be separately heard and decided).
CONCLUSION

For the foregoing reasons, the Commission should deny the BFC and OCC requests for late intervention.  If its 20-day requirement means anything, it should be enforced when no reason for delay has been substantiated.
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�   On July 27, the OCC, BFC and OEC all three jointly filed a motion for leave to file late comments – a separate request to which OPCo plans to file a separate response in opposition.    
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